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D O I_I Virginia Occupational Safety & Health VO S H

VOSH PROGRAM DIRECTIVE: 09-001 ISSUED: August 1, 2022

Subject: VOSH Field Operations Manual (FOM) - Revision 3.4

Purpose: This Directive officially issues revision 3.6 of VOSH Field Operations Manual (FOM)
which was last revised in August, 2019 into the Program Directive System and
establishes the effective date for its usage.
This Program Directive is an internal guideline, not a statutory or reqgulatory rule,
and is intended to provide instructions to VOSH Personnel regarding internal
operation of the Virginia Occupational Safety and Health Program and is solely for
the benefit of the program. This document is not subject to the Virginia Register
Act or the Administrative Process Act; it does not have general application and is
not being enforced as having the force of law.

Scope: This Directive applies VOSH-wide.

References: OSHA Instruction CPL 02-00-159, Field Operations Manual (October 1, 2015)
OSHA Instruction CPL 02-00-160, Field Operations Manual (August 2, 2016)

Cancellation: VOSH Program Directive 09-001 (August 1, 2021)

Effective Date:

Action:

(
VOSH Program Directive 09-001 (August 1, 2020)
VOSH Program Directive 09-001 (August 1, 2019)
VOSH Program Directive 09-001 (November 1, 2017)
VOSH Program Directive 02-001G (October 1, 2013)
VOSH Program Directive 02-0011 (August 2, 2017)

August 18, 2022

The Directors and Managers shall assure that the change contained in this
revision to the VOSH FOM is adhered to by VOSH personnel.

NOTICE: Notwithstanding the effective date of this directive, Virginia Code
§ 40.1-49.4.P provides that:

“the Commissioner annually shall adjust the maximum civil penalties
stated in subsections G through J each year by the percentage increase, if
any, in the United States Average Consumer Price Index for all Urban
Consumers (CPI-U), as published by the Bureau of Labor Statistics of the
United States Department of Labor, from its monthly average for the
previous calendar year. The amount of each adjustment to the maximum
civil penalties shall be rounded to the nearest whole dollar. The
adjustments to the maximum civil penalties shall be effective on each




August 1.” (Emphasis added).

This directive was published in the Virginia Register on July 18, 2022 with a 30-

day comment period and an effective date for the directive of August 18, 2022.
The maximum penalty provisions of the above named directive are enforceable
by the VOSH Program under the terms of Virginia Code § 40.1-49.4.P on August
1, 2022, and apply to all VOSH inspections opened on or after August 1, 2022.

Expiration Date:  Not Applicable

Gary G. Pan
Commissioner

Distribution: Commissioner of Labor and Industry Cooperative Programs Director
Assistant Commissioner VOSH Compliance Staff
VOSH Directors & Managers Cooperative Programs Staff
Legal Support & OIS Support Staff OSHA Region Ill & Norfolk Area Offices
Attachment: VOSH Field Operations Manual (FOM) - Revision 3.6

Document Background:

On August 2, 1977, VOSH submitted a compliance manual for safety and health compliance officers.
By letters dated November 20, 1978 and August 2, 1979, VOSH informed federal OSHA that it would
adopt and implement federal OSHA's Field Operations Manual and Industrial Hygiene Field Operations
Manual. VOSH adopted subsequent federal changes to these manuals by letters dated August 26,
1981, February 9, 1984, and June 18, 1984.

On July 30, 1984, VOSH submitted to federal OSHA a completely revised FOM, reflecting changes to
the federal manual through June 1, 1984, with only minor changes being made to accommodate
Virginia procedures and terminology. The VOSH FOM was revised on May 20, 1986 and incorporated
administrative and procedural changes which resulted from the merging of the Bureau of Occupational
Health of the Virginia Department of Health into the Department of Labor and Industry. Subsequently
the FOM was updated on March 1, 1991 and again on July 1, 1997. On January 1, 2002, VOSH
completed and issued a comprehensive redrafting of the FOM to generally conform to the then existing
federal FIRM, CPL 2.103. The FOM issued 01 June 2011, (Version 2.0), reflects the substantial rewrite
and reintroduction of the federal FOM as reflected in CPL 02-00-148 (09 November 2009). The FOM
issued October 1, 2013 addressed changes of the federal FOM reflected in CPL 02-00-150 (April 22,
2011). The FOM issued November 1, 2017 addressed changes to the federal FOM reflected in OSHA
Instruction CPL 02-00-159, Field Operations Manual (October 1, 2015), OSHA Instruction CPL 02-00-
160, Field Operations Manual (August 2, 2016)

This most recent change primarily updates VOSH maximum penalties in Chapter 11. As per the
previous versions, this revised FOM documents VOSH internal operating procedures. It contains
guidelines for scheduling inspections, conducting inspections, case file development and the writing of
case narratives, preparing citations, assessing penalties and other matters primarily related to the
Compliance Officer for the operation of the VOSH program.



Summary of Changes in this update by type and form:

+* Non-substantive Changes: There are also a number of typographical and

O
0'0

housekeeping corrections, grammatical rewrites, as well as other changes of
formatting, reordering, or relocation of text within or between chapters. There are
also corrections for continuity throughout the document. These changes, if notable,
may be highlighted in yellow; however, they are not listed on the document revision

log.

VOSH Substantive Procedural Changes: There are VOSH initiated procedural updates
throughout this update. Such revisions are highlighted in yellow throughout the
document for ease of use and are also listed on the document revision log on the next

page.

OSHA Required Substantive Changes: If there are federal OSHA required changes in
this update, such revisions are highlighted in turquoise for ease of use and are also
listed on the document revision log on the next page.
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GENERAL RESPONSIBILITIES AND ADMINISTRATIVE PROCEDURES

Mission Statement

VOSH's mission is to assure the safety and health of the Commonwealth's working men and
women by the promulgation and enforcement of standards and regulations; providing
training, outreach, and education; establishing partnerships; and encouraging continual
improvement in workplace safety and health as well as the development of comprehensive
safety and health management systems. Effective and efficient use of sources requires careful,
flexible planning. In this way, the overall goal of hazard abatement and employee protection
is best served.

Order of Priority

If any policy, procedure or other instruction covered in this VOSH Field Operations Manual
(FOM) is found to be in conflict with the VOSH Administrative Regulation Manual (ARM), the
ARM shall take precedence.

General Responsibilities

The following positions within the Department of Labor and Industry (DOLI) have designated
authority and responsibility for ensuring compliance with the Virginia State Plan for the
enforcement of occupational safety and health in accordance with the Federal Occupational
Safety and Health Act of 1970 (P. L. 91-596) and Title 40.1 of the Code of Virginia. The VOSH
Administrative Regulation Manual contains detailed information on the rules, regulations and
procedures under which the Department carries out this mandate. This document empowers
DOLI personnel to make decisions as situations warrant with the ability to act efficiently to
enforce the Occupational Safety and Health Act. Employees should refer to their employee
work profile for individual job responsibilities. Employee work profiles may be obtained
through the employee’s supervisor or from the Office of Human Resources.

A. Assistant Commissioner
It is the duty or mission of the Assistant Commissioner to provide strategic program
guidance and management decision making, direct overall operational policies and
procedures, approve program-wide strategies, goals, and objectives; establish
performance standards for all VOSH operations, and to monitor VOSH program activity
and performance as reviewed by federal OSHA. The Assistant Commissioner reports
to the Commissioner.

B. Director of the Occupational Safety Compliance Program

It is the duty or mission of the Director of Occupational Safety Compliance to
implement and direct operational policies and procedures for Safety compliance
activities, to develop goals, objectives, and establish performance standards for VOSH
safety related field operations, and to monitor program activity and performance. The
Director also provides overall direction and guidance regarding all program and
technical matters relating to safety to the Regional Safety Directors. The Director of
the Occupational Safety Compliance reports to the Assistant Commissioner.

1
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Director of the Occupational Health Compliance Program

It is the duty or mission of the Director of Occupational Health Compliance to
implement and direct operational policies and procedures for health compliance
activities, to develop goals, objectives, and establish performance standards for VOSH
health related field operations, and to monitor program activity and performance. The
Director also provides overall direction and guidance regarding all program and
technical matters relating to health to the Regional Health Director. The Director of
Occupational Health Compliance reports to the Assistant Commissioner.

VOSH Regional Safety Director
It is the duty or mission of the VOSH Regional Safety Directors to:

1. Implement VOSH's field programs within their delegated area of responsibility
of the Regional Office and within the policy and procedure parameters
established by the Program Directors for the VOSH Program.

2. Have first level supervisory responsibility over the safety Compliance Officers
in the discharge of their duties and to review their cases. They may also
conduct compliance inspections as needed. They also ensure technical and
programmatic adequacy in applying the policies and procedures in effect in
the Department for the compliance programs. They also have responsibility
for implementation of a quality assurance system suitable to their individual
work group. VOSH Regional Safety Directors are supervised by and report
directly to the Director of Occupational Safety Compliance. They also receive
support as needed from the Director of Occupational Health Compliance on
all health technical, programmatic and non-administrative issues.

VOSH Regional Health Director
It is the duty or mission of the VOSH Regional Health Directors to:

1. Implement VOSH's field programs within their delegated area of responsibility
of the Regional Office and within the policy and procedure parameters
established by the Program Directors for the VOSH Program.

3. Have first level supervisory responsibility over the health Compliance Officers
in the discharge of their duties and to review their cases. They may also
conduct compliance inspections as needed. They also ensure technical and
programmatic adequacy in applying the policies and procedures in effect in
the Department for the compliance programs. They also have responsibility
for implementation of a quality assurance system suitable to their individual
work group. VOSH Regional Health Directors are supervised by and report
directly to the Director of the Occupational Health Compliance Program. They
also receive direct guidance and support as needed from the Director of
Occupational Safety Compliance.
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F. Compliance Safety and Health Officer

The primary responsibility of the Compliance Safety and Health Officer (Compliance
Officer or CSHO) is to carry out the mandate of the Commissioner and the Department
of Labor and Industry “to assure so far as possible every working man and woman in
the Commonwealth have safe and healthful working conditions....” To accomplish
this mandate the VOSH program uses a wide variety of programs and initiatives, one
of which is enforcement of regulatory standards through effective workplace
inspections to determine whether, as required by §40.1-51.1.A. of the Code of Virginia,
employers are:

1. Furnishing places of employment free from recognized hazards that are
causing or are likely to cause death or serious physical harm to their
employees, and

2. Complying with all safety and health requirements, standards, and other
related regulations promulgated under the law.

Through inspections and other employee/employer contact, the Compliance Officer
can help ensure that hazards are identified and abated to protect workers.

During these processes, the Compliance Officer must use professional judgment to
adequately document hazards in the case file as required by the policies and
procedures in effect for VOSH. The Compliance Officer will be responsible for the
technical adequacy of each case file. Individual inspections may vary considerably in
scope and detail, depending upon the circumstances in each case.

V. Administrative Procedures
A. Subpoena Served on Compliance Officer or other VOSH Personnel
1. General

Subpoenas, which require appearance in court, are occasionally received by
Compliance Officers. Failure to comply with subpoenas may result in
contempt of court. However, requests to appear which are outside the
normal course of the Compliance Officer’s work may be appropriately voided
so that Compliance Officer does not have to appear.

2. Receipt of Subpoenas
No employee shall accept service of process or a subpoena for any other
employee, except as specified below:

a. Subpoenas addressed to the Commissioner or the Department may
only be accepted by the Commissioner or the Commissioner’s
Executive Assistant. In the Commissioner’s absence, the acting
Commissioner may accept such subpoenas. The Division of Legal
Support (DLS), and the Assistant Attorney General shall be
immediately notified regarding the subpoena;
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b. Subpoenas addressed to any other employee which initiates a lawsuit
against the individual in his capacity as an employee of the
Department may only be accepted by the employee named on the
subpoena;

C. All other subpoenas concerning VOSH business for the appearance as
a witness or for production of documents may only be accepted by
the employee named on the subpoena, the employee’s immediate
supervisor, or a supervisor higher in the employee’s chain of
command;

d. The employee receiving a subpoena shall immediately notify the
Division of Legal Support about the proper course of action.

Subpoena Procedures

If the subpoena concerns a VOSH case in which the Compliance Officer was involved
and in which the Department is a party, it must be complied with after contact with
the Division of Legal Support. The Department shall attempt to quash, i.e., void, all
other subpoenas dealing with cases in which VOSH is not a party. Early contact with
the Division of Legal Support is essential to ensure that the subpoena can be avoided
so the VOSH employee does not have to testify.

Testifying in Court

Compliance Officers may be called upon to testify in a variety of situations. They may
have to testify in a court proceeding in defense of a citation that they issued. The
Compliance Officer shall be mindful of this fact when recording observations during
inspections. The case file shall reflect conditions observed in the workplace as
accurately as possible. If the Compliance Officer is called upon to testify, the case file
will be invaluable as a means of recalling actual conditions. This type of testimony is
a logical extension of the compliance process, and is necessary. However, Compliance
Officers may also be called upon to testify in what are known as “third party” cases.
These will involve situations in which the Compliance Officer performed an inspection
or investigation, and attorneys for either the employee or another entity such as the
manufacturer or general contractor want the Compliance Officer to testify regarding
the citation. Compliance Officers may also be asked by attorneys for either side to
spend time explaining the case, or what their testimony will be.

It is the policy of the Department that unnecessary involvement in third-party cases is
not an effective use of employee resources, and unnecessarily takes Compliance
Officers away from their primary duties. Further, the Division of Legal Support will
seek to limit Compliance Officer involvement in third party litigation.

Therefore, Compliance Officers are directed to only participate in third party cases to
the extent required by a subpoena for either a “Notice of Oral Examination” i.e.,

deposition, or for testimony in a court trial.

Type of Testimony Given
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If a Compliance Officer has been subpoenaed to testify as described above, an issue
often arises as to what type of testimony will be given. There are two types of
testimony: “expert testimony” and “factual testimony.” Expert testimony involves
giving one’s opinion as to certain issues. For example, expert testimony could involve
stating that you believe a certain practice to be unsafe. Factual testimony, on the
other hand, is limited to explaining facts without embellishing these facts with any
opinions. For example, a Compliance Officer could explain that certain documents
appear to be accurate photocopies of their work notes or the Citation and Notice
issued following their inspection. Other examples of factual testimony would include
stating “yes, these are the photographs that | took” or “yes, | recommended citing a
violation of (standard number).”

Compliance Officers shall provide only factual testimony, not expert testimony, in
cases where the Department is not a party to the action.

Neither side in a lawsuit should be provided free expert testimony by the State. Again,
this is not an efficient use of state resources. The Division of Legal Support will
coordinate with the Office of the Attorney General, as the circumstances dictate.

Disposition of Inspection Records

“Inspection Records” are any records made by a Compliance Officer that concern,
relate to, or are part of any inspection or that concern, relate to, or are part of the
performance of any official duty. Such original material and all copies shall be included
in the case file. These records are the property of the Commonwealth and a part of
the case file. Inspection records are not the property of the Compliance Officer and
are not to be retained or used for any private purpose under any circumstances.

NOTE: Copies of photos from the case file may be used by staff during safety and
health training sessions.

Release of Inspection Information
The information obtained during inspections is confidential, but is to be determined
as disclosable or non-disclosable on the basis of criteria established in the Virginia
Freedom of Information Act (FOIA).

Freedom of Information Act (FOIA) Request

All FOIA requests concerning case files or program statistics are to be processed by the
Division of Legal Support. With the exception of media requests, all such requests
should be referred to the Director of the Division of Legal Support, in accordance with
Chapter 8, Rescue Operations, Emergency Response and Public Information Policy.

Seizure of Evidence and Chain of Custody
Occasionally, VOSH will seek to obtain, or otherwise preserve, evidence during an
investigation. This may range from documentary evidence such as drawings or
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pictures taken by the employer, digital data and other e-documents, to physical
evidence such as extension cords or compressors. Our need for such items ranges
from testing to preservation of the items for trial.

Evidence is considered to be in VOSH custody when it is in the Compliance Officer’s
physical custody and no longer that of the employer. The chain of custody begins at
this time, i.e., when an item is collected by VOSH, and the chain is maintained until the
evidence is returned to the employer. VOSH must be able to prove the legal integrity
and continuity of possession of all physical items, data, or samples to be tested, which
are used in VOSH’s investigation, or in the case of subsequent litigation, introduced
into evidence in court.

The chain of custody tracks the possession, handling, and location of such items from
the time of collection, assures this continuous accountability, and acts as a guard
against unauthorized removal or tampering. This means it is also necessary to have an
accurate written chronological record of those individuals who have had custody of
the evidence from its initial acquisition, through the closing of the casefile, and its
ultimate return to the employer. (Use form VOSH-CoC/2012 in Appendix “B” of this
FOM). Once it is collected, such evidence shall be kept in a secured area, with access
restricted to one authorized individual, i.e., the Compliance Officer who obtained it,
or if custody is turned over, to the regional office staff person functioning as the office
evidence custodian.

While industrial hygiene samples for lab testing have other existing procedures (see
Section I, Chapter 1 Appendix Il: 1-6 through 1-9 of the OSHA Technical Manual) for
this purpose, in the case of documents, digital data or e-documents, and physical
items, these chain of custody procedures provide the required security and
verification of possession. This is necessary as there is no absolute way to know in
advance all the items or data that may be involved in the issuance of violations or
subsequent litigation.

For all cases except industrial hygiene test sample evidence, to prove the chain of
custody for documents, digital data and e-documents, or physical objects, use VOSH
form, VOSH-CofC/2012, which details how items are to be handled such as:

<

Who is collecting the evidence?

What is the evidence? (include a description)

When was it collected by VOSH?

Where was it when it was collected by VOSH?

How and/or from whom did you get it?

Who has handled it other than the person who collected it?
Why did that person handle it?

When did they handle it?

Where has it traveled? and,

Where was it stored and secured?
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The following procedures will govern the handling of such items:

Documentary Evidence

Documentary evidence will be kept by VOSH until the case file is closed. If the
employer makes a written request for return of the evidence, VOSH will return
the evidence after making a copy for the file.

Physical and Digital Evidence

Physical and digital evidence will be kept by VOSH while the case is open.
When the case is closed, VOSH shall return the item and obtain a written
receipt from the individual receiving the item. The receipt shall contain the
following minimum information: (1) a description of the item returned, (2) the
signature of the person receiving the item, (3) the date, (4) the signature of
the VOSH employee returning the item, and (5) the inspection name and
inspection number.

a. Refusal of Access to Physical Evidence. If an employer refuses to
provide or give access to items needed as physical or digital evidence,
the Compliance Officer shall follow the refusal of entry procedures
contained in this FOM. If local or State Police are on site, the
Compliance Officer may request their assistance in obtaining physical
evidence. If an employer refuses to provide or give access to items
needed as physical evidence, the Compliance Officer shall follow the
refusal of entry procedures.

b. Testing of Physical or Digital Evidence. When some pieces of physical
digital evidence require testing or evaluation, the Regional Safety or
Health Director shall contact the appropriate Program Director who,
in consultation with the Director of the Division of Legal Support, shall
select the appropriate testing facility to assure proper testing
procedures and chain of custody.

C. Return of Physical Evidence. If the employer requests the return of
the physical or digital evidence before the case file is closed, the
Regional Safety or Health Director may seek authorization from the
Program Manager in consultation with the Director of the Division of
Legal Support to return the item if it is deemed not significant to the
case.

V. Regional Office Responsibilities

A.

Regional Office Outreach Program

The Regional Safety or Health Director or designee will ensure that the Regional Office
maintains an outreach program appropriate to local conditions and the needs of the
service area. The plan may include, but is not limited to support services, compliance
assistance services including assistance in developing compliance safety and health
management systems, training and education services, referral services, cooperative
programs, abatement assistance, and technical services.

7

Updated August 1, 2020

Chapter 1



Virginia Department of Labor and Industry

VOSH Field Operations Manual

Chapter 1
B. Responding to Requests for Assistance
All requests from employers or employees for compliance information or assistance
shall receive timely, accurate, and helpful responses from VOSH. See Chapter 8,
Rescue Operations, Emergency Response and Public Information Policy, for additional
information.
VI. VOSH Cooperative Programs Overview

VOSH offers a number of avenues for businesses and organizations to work cooperatively with
the Agency. Compliance Officers should discuss the various cooperative programs with
employers.

A.

Updated August 1, 2020

Voluntary Protection Program (VPP)

The Voluntary Protection Program (VPP) is designed to recognize and promote
effective safety and health management. A hallmark of VPP is the principle that
management, labor, and VOSH can work together in pursuit of a safe and healthy
workplace. A VPP participant is an employer that has successfully designed and
implemented a health and safety management system at its worksite and has
undergone an onsite audit by a VPP audit team. Successful VPP programs are
designated STAR worksites and are exempted from VOSH General Schedule
inspections.

Onsite Consultation Programs
VOSH onsite consultation programs are available in the Commonwealth under §§21(d)
and 23(g) agreements for the operation of State plans approved by OSHA.

1. The VOSH Onsite Consultation Program offers a variety of services at no cost
to employers. These services include assisting in the development and
implementation of an effective safety and health management system, and
offering training and education to the employer and employees at the
worksite. Smaller businesses in high hazard industries or those involved in
hazardous operations receive priority.

2. As per federal requirement, the VOSH Onsite Consultation Program is
separate from VOSH’s enforcement efforts. Under onsite consultation
programs, no citations are issued, nor are penalties proposed. Employers are
required to abate all hazards at their worksites.

Safety and Health Achievement Recognition Program (SHARP)

Another program that recognizes employers’ efforts to create a safe workplace and
exempts them from inspection is the Safety and Health Achievement Recognition
Program (SHARP). This program is administered by the Commonwealth’s State Onsite
Consultation Program but is funded under §21(d) of the federal Occupational Safety
and Health Act.
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SHARP is designed to provide incentives and support those employers that implement
and continuously improve effective safety and health management system(s) at their
worksite. SHARP participants are exempted from VOSH programmed inspections for a
specific period of time.

NOTE: See VOSH Program Directive 03-001B, CSP 02-00-001, Consultation Policies
and Procedures Manual, for additional information.

Strategic Partnerships

Organizations can enter into Strategic Partnerships with VOSH to address specific
safety and health issues. In these partnerships, VOSH enters into extended, voluntary,
cooperative relationships with groups of employers, employees, and employee
representatives (sometimes including other stakeholders, and sometimes involving
only one employer) in order to encourage, assist, and recognize efforts to eliminate
serious hazards and to achieve a high level of employee safety and health.

Alliance or Partnership Programs

Through an alliance or partnership, VOSH may work with groups committed to safety
and health, including businesses, trade or professional organizations, unions and
educational institutions, to leverage resources and expertise to develop compliance
assistance tools and resources and share information with employers and employees
to help prevent injuries, illnesses and fatalities in the workplace. VOSH and the
organization sign a formal agreement with goals that address training and education,
outreach and communication, and promote the national dialogue on workplace safety
and health. Refer to the 13-xxx series VOSH Program Directives for all such alliance or
partnership agreements.

NOTE: See Chapter 3, Program Planning for Enforcement Scheduling and Interface
with Cooperative Program Participants, for additional information.

Updated August 1, 2020

Chapter 1



Virginia Department of Labor and Industry
VOSH Field Operations Manual

Chapter 1

Updated August 1, 2020

10



Virginia Department of Labor and Industry

VOSH Field Operations Manual

CHAPTER 2

COMPLAINT AND REFERRAL PROCESSING

Complaints and Other Unprogrammed Inspections

A.

General

The procedures in this section apply to complaints or referrals alleging employee
exposure to occupational safety and health hazards received and processed at the
Regional Office before an inspection is initiated rather than to complaints received by
the Compliance Officer during an inspection. Complaints and referrals shall be
evaluated by the Regional Safety or Health Director according to the criteria
established in Chapter 10, Violations, for classifying the alleged violations.

The program’s response to a complaint or referral will take a variety of forms, ranging
from an inspection to a response by letter, depending upon the complaint, the nature
of the hazard and the abatement response of the employer. Complaints or referrals
meeting the criteria in section |.H., i.e., imminent danger, serious hazards alleged, etc.
shall be scheduled for inspection. Complaints or referrals which do not meet the
criteria in section I.H. shall be investigated by telephone and fax contact with the
employer as per section I.I.

NOTE: VOSH no longer classifies complaints as formal or non-formal.

When essential information is not provided by the complainant or the complaint is too
vague to evaluate, an attempt shall be made to clarify or supplement available
information. (See Chapter 12, Citation and Case Review Procedures, for procedures to
follow when information is received alleging a violation which last occurred six months
or more prior to the complaint.)

If essential information cannot be obtained through the procedures outlined in this
chapter to determine the validity of the complaint, no inspection or investigation will
be initiated, and the complainant shall be so informed in writing.

NOTE: If a complaint or referral is received about a worksite, a resulting inspection
will normally be partial in scope. However, if the employer is on a target list,
a comprehensive inspection should be performed whenever possible. When
the scope of a complaint inspection is converted from partial to
comprehensive, the Compliance Officer should inform the employer that they
are targeted for an inspection, and that there is also a complaint.

Definitions

1. Complaint
A complaint is any notice of an alleged hazard over which VOSH has
jurisdiction, or a violation, alleged by a past or present employee, (as defined

1
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in subparagraph a. below), a representative of employees (as defined in b.,
below), or any other individual knowledgeable of the alleged hazardous
condition.

a.

Employee. For purposes of submitting a complaint, an “employee” is
either of the following:

(2) A present employee of the employer about whose
establishment the complaint is being made; or

(2) A present employee of another employer if that employee is
working at or near some other employer’s workplace.

Representative of Employees. For purposes of submitting a
complaint, a representative of employees is any of the following:

(1) An authorized representative of the employee bargaining
unit, such as a certified or recognized labor organization;

(2) Any member of the employee’s immediate family acting on
behalf of the employee;

(3) A lawyer or physician retained by the employee.

However, if the Compliance Officer obtains information that the
complaint was not submitted with the knowledge of, or on behalf of,
the employee, he shall bring this to the attention of the Regional
Safety or Health Director.

A complaint submitted via OSHA’s public website. Electronic
complaints where a current employee has provided their name and
checked the “This constitutes my electronic signature” box shall be
treated as a traditional signed employee complaint and processed
accordingly. All other complaints submitted via this medium will
addressed by a phone/fax/email investigation.

Referral
Notice of an alleged hazard or violation given by any source not listed in
“Complaints” above, including Compliance Officer referrals and media
reports. See section |.K. of this Chapter for procedures to be followed for
referrals.

Safety and Health Agency Referral — from sources including, but not
limited to: NIOSH, state programs, consultation, and state or local
health departments, as well as safety and/or health professionals in
other Federal agencies. [As appropriate, code 14A — B. Federal
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OSHA; C. State OSH; F. Consultation; G. State/Local Government; or
I. Other.]

° Other Government Agency Referral- made by other Federal, State,
or local government agencies or their employees, including local
police and fire departments. [As appropriate, code 14 A—E. (Other
Federal Agency), or G. (State/Local Government.)]

. Media Report — either news items reported in the media or
information reported directly to OSHA or VOSH by a media source.
[Code 14A — H. Media.]

. Employer Report — Report of accidents other than fatalities. [Code
14A —1I. Other.]

Permanently Disabling Injuries or llinesses

Injuries or illnesses which may result in permanent disabilities or illnesses that
are chronic or irreversible are examples of permanently disabling injuries or
illnesses. These include but are not limited to: amputation, blindness,
standard threshold shift in hearing, lead or mercury poisoning, or third-degree
burns.

Complaint Inspection

A complaint inspection is an inspection that is initiated primarily as a result of
a complaint that is conducted by a VOSH compliance officer at the employer’s
worksite and that meets at least one of the criteria listed below:

a. The complaint was reduced to writing, is signed by a current employee
or employee representative, and states the reason for the inspection
request with reasonable particularity. In addition, there are
reasonable grounds to believe that a violation of a safety or health
standard has occurred.

b. Imminent danger hazard.

C. Serious hazard, which in the discretion of the commissioner requires
an onsite inspection.

d. Permanently disabling injury or iliness related to a hazard potentially
still in existence.

e. The establishment has a significant history of non-compliance with
VOSH laws and standards, e.g., willful, repeat, failure-to-abate,
egregious violations within the last three years.

f. The complaint identifies an establishment or an alleged hazard
covered by a local or national emphasis program.
3
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g. The employer fails to provide an adequate response to a VOSH
investigation contact, or the complainant provides evidence that the
employer’s response is false or does not adequately address the
hazard.

h. Electronic complaints where a current employee has provided their
name and checked the “This constitutes my electronic signature” box
shall be treated as a traditional signed employee complaint and
processed accordingly.

5. Companion Complaint
If an inspection is scheduled or has begun at an establishment and a complaint
that would generally be investigated by telephone/fax/email is received, that
complaint may, at the Regional Safety or Health Director’s discretion, be
scheduled for inspection as a companion complaint.

6. Complaint Investigation

A complaint investigation is conducted for complaints that do not meet one of
the above complaint inspection criteria, e.g., phone, fax, email or any other
UNSIGNED complaint. An “investigation” differs from an “inspection” in that
an investigation does not include an on-site inspection of the workplace.
VOSH advises the employer of the alleged hazards by phone, fax, email (keep
a hard copy of complaint and response), or by letter if necessary. The
employer is required to provide a written response. VOSH shall provide the
results of the investigation to the complainant.

Identity of Complainant

The identity of the complainants will be kept confidential, pursuant to §40.1-51.2(b)
of the Code of Virginia. No information shall be given to employers which would allow
them to identify the complainant. This shall require typing and/or rewording of
complaints. In addition, correspondence must not be sent to the complainant’s work
address unless permission has been given by the complainant to use the work address.

Response Time to Signed Complaints

Signed written complaints received from current employees or employee
representatives as defined in the VOSH Administrative Regulation Manual and the
FOM shall be evaluated promptly to determine whether an inspection or investigation
will be conducted. If a decision is made to inspect, the inspection shall take place as
soon as possible, but no later than within five (5) working days for serious complaints.
If a signed written complaint was received from a current employee or employee
representative and a decision is made not to inspect, a letter shall be sent to the
complainant advising of the decision and its reasons. This letter shall include an
explanation of the employee’s appeal rights.

NOTE: VOSH’s goal is a rapid response to complaints, and rapid abatement of any
hazards. These are the maximum time frames allowed for complaint response.

4
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All complaints which meet the definition in I.B.1. require that a letter be sent
to the complainant. (Refer to section I.J.)

Information Needed for Complaint Evaluation

The Regional Safety or Health Director shall use the following questions as a guideline
in determining whether additional information is needed in order to evaluate the
complaint.

1. All Complaints Including Phone, Fax, or Email Complaints

a. What is the exact nature of the alleged hazard? What is the basis of
the complainant’s knowledge? How are workers exposed to this
hazard? Describe the unsafe or unhealthy conditions; identify the
location.

b. What work is done in the unsafe/unhealthy area? Identify, as well as
possible, the type and condition of equipment in use, the materials,
i.e. chemicals) being used, the process and/or operation involved, and
the kinds of work being done near the hazardous area. Have there
been any recent chemical spills, releases, or accidents?

C. With what frequency are workers doing the task which leads to
exposure? Every day? Every week? Rarely? Continuously? If not
continuous, what is the duration of exposure? How long has the
condition existed as far as can be determined? Has it been brought to
the employer’s attention? Have any attempts been made to correct
the condition, and if so, who took these actions? What were the
results?

d. How many shifts are there? What time do they start? On which shift
does the hazardous condition exist?

e. What personal protective equipment, e.g., hearing protection,
respirators, etc., is required by the company relevant to the alleged
exposure? Is it used by employees? Include all PPE and describe it as
specifically as possible. Include the manufacturer’s name and any
identifying numbers.

f. How many people work in the establishment? How many are exposed
to the hazardous conditions? How near do they get to the hazard?

g. Determine if the complainant is a current employee or an employee
representative.

Updated August 1, 2020
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Is there an employee representative, such as a union or safety
committee member, in the establishment? Include the name,
address, and telephone number of the union and/or of the employee
representative(s).

Explain the complaint process and if appropriate, the concepts of
“investigation” and “inspection,” as well as the relative advantages of
each.

Inform the complainant(s) of their rights to confidentiality in
accordance with §40.1-49.8 of the Code of Virginia, and ask whether
they wish to exercise that right.

Explain employee rights regarding occupational safety and health
discrimination, discharge or retaliation, as set out in §110 of the VOSH
Administrative Regulation Manual.

2. Evaluating Health Hazards

Has the employer administered any tests to determine employee
exposure levels to the hazardous conditions or substance? Describe
these tests. What were the results?

What engineering controls are in place in the area(s) in which the
exposed employees work? For instance, are there any fans or is there
any acoustical insulation in the area which may reduce exposure to
the hazard?

What administrative or work practice controls has the employer put
into effect?

Do any employees have any symptoms which may have been caused
by exposure to hazardous substances? Have any employees ever
been treated by a doctor for a work-related disease or condition?
What was it?

Are respirators worn to protect against health hazards, and if so, what
kinds? What exposures are they protecting against?

If the complaint is related to noise, what, if any, hearing protection is
provided to and worn by the employees?

3. Evaluating Safety Hazards

Updated August 1, 2020
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a. Under what adverse or hazardous conditions are employees required
to work? (This should include conditions contributing to stress and
“other” probability factors.)

b. Have any employees been injured as a result of this hazardous
condition?
c. Have there been any “near-miss” incidents?

Both Safety and Health Hazards Alleged

When a complaint alleges both safety and health hazards, the evaluation by the
Regional Safety or Health Director shall address any unusual circumstances in the
handling of the complaint.

Responding to Complaints Alleging Imminent Danger Conditions

Any allegation of “imminent danger,” as defined in the VOSH Administrative
Regulation Manual received by a Department office, shall be handled in accordance
with the following procedures:

1. The Regional Safety or Health Director shall immediately determine whether
there is a reasonable basis for the allegation.

2. If there is a reasonable basis for the allegation, imminent danger inspections
shall be scheduled with the highest priority and the procedures in Chapter 7,
Fatality and Imminent Danger are to be used.

3. The Regional Safety or Health Director or Compliance Officer shall contact the
employer immediately (and when known, the employee representative),
obtain as many pertinent details as possible concerning the situation and
attempt to have any employees affected by imminent danger voluntarily
removed. Such notification shall be considered advance notice and shall be
handled in accordance with the procedures given in Chapter 4, Inspection
Preparation.

Complaint Inspections

Under certain circumstances such as those described below, an on-site inspection shall
be performed. When an inspection is performed, the general or special inspection
procedures in Chapter 5, Inspection Procedures, and Chapter 7, Fatality and Imminent
Danger shall be followed as appropriate based on the nature of the complaint. (see:
VOSH ARM §100.F.1)

1. Basis for an Inspection

a. Written, signed complaint from a current employee or employee
representative demonstrating reasonable grounds to believe that a
violation of a safety or health standard has occurred.

b. Allegations of imminent danger situations;

7
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C. Allegations of serious hazards which in the judgment of the Regional
Safety or Health Director require an on-site inspection. The Regional
Safety or Health Director shall give appropriate consideration to the
wishes of the complainant.

d. Permanently disabling injuries or illnesses, related to hazards
apparently still in existence, have occurred.

e. Significant history of non-compliance.

f. Establishment covered by local or national emphasis program.

g. Employer response to a complaint investigation (described in section
l., below) is determined by VOSH to be inadequate, or disputed by a
complainant.

2. Scheduling an Inspection of an Employer in an Exempt Industry In order to

schedule an inspection of an employer in an exempt industry classification as
specified by Appropriations Act provisions:

The information must come directly from a current employee;
OR

It must be determined and documented in the case file that the
information came from a representative of the employee, with the
employee’s knowledge of the representative’s intended action.

3. Procedures for an Inspection

Updated August 1, 2020

The Regional Safety or Health Director shall evaluate each complaint
and other available information, and exercise professional judgment
to decide whether or not there are reasonable grounds to believe that
a violation or hazard exists. If there are not reasonable grounds to
believe that a violation or hazards exist, an inspection shall not be
conducted. The Regional Safety or Health Director may also
decide not to inspect a facility if there is evidence that the condition
complained of has been abated.

If the complaint meets at least one of the inspection criteria listed in
“Complaint Inspections” above, the complainant or employee
representative shall be informed that an inspection will be scheduled
and that he/she will be advised of the results. After an inspection, the
Regional Office shall send the complainant a letter addressing each
complaint item with reference to the citation(s), if any, or a sufficiently
detailed description of why the findings did not result in a violation.
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C. If the employee or employee representative requests an on-site
inspection, but has not submitted a signed complaint or one which
meets any of the other inspection criteria, he/she shall be advised that
VOSH will hold the complaint for five working days so that he/she can
either come into the office and sign the complaint or mail/fax/email a
signed complaint letter detailing the type and location of the alleged
hazards to VOSH. If a signed complaint is not then received after five
working days, or if the complainant does not initially request an on-
site inspection, VOSH will proceed with the investigation process.
VOSH will no longer be required to mail VOSH-7 complaint forms to
the complainant for signature.

d. When a written complaint signed by a current employee or employee
representative is received, and there are reasonable grounds to
believe that a violation or hazard exists, an inspection shall be
conducted. The complainant may be contacted for clarification of
issues raised in the complaint, as necessary. Where a written, signed
complaint has been submitted, but, in the professional judgment of
the Regional Safety or Health Director, there are no reasonable
grounds to believe that a violation or danger exists, no inspection or
investigation shall be made. In such situations, the complainant shall
be notified in writing of VOSH’s intent not to conduct an investigation
or inspection, the reasoning behind such a determination, and the
appeal rights provided under the VOSH Administrative Regulation
Manual.

Complaint Investigations/Procedures

When complaints do not meet the above criteria for inspection but otherwise provide
reasonable grounds to believe that a violation or hazard complained of exists, the
complaint shall be investigated by telephone and fax/email.

The Regional Safety or Health Director shall advise the employer that a response is due
within five (5) working days. If no employer response or an inadequate employer
response is received after the allotted five working days, additional contact with the
employer may be made before an inspection is scheduled. When VOSH receives an
adequate response from the employer and the complainant does not dispute the
response, an on-site inspection generally will not be conducted, and no citation shall
be issued.

In the event that the Regional Safety or Health Director determines that there are no
reasonable grounds to believe that a violation or hazard exists, the employer and the
complainant shall be notified in writing in accordance with VOSH Administrative
Regulation Manual §100.E.1.

1. Electronic Complaints Received via the OSHA Public Website
9
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a. Electronic complaints submitted via the OSHA public website are
automatically forwarded via email to a designated Area Office in the
appropriate state. That Office then forwards the electronic complaints
to the appropriate Regional Office in Virginia.

b. Electronic complaints where a current employee has provided their
name and checked the “This constitutes my electronic signature” box
shall be treated as a traditional signed employee complaint and
processed accordingly. All other complaints submitted via this
medium will be addressed by a phone/fax/email investigation.

Information received electronically where a current employee has not
provided their name and checked the “This constitutes my electronic
signature” box will be addressed by a phone/fax/email investigation
unless that individual provides a signed copy of the information. The
employee can send or fax/email a signed copy of the information,
request that an OSHA-7 form be sent, or sign the information in
person at the Regional Office. Normally, a complainant has five
working days to sign an electronic complaint. The Regional Office must
actively follow up on information received electronically in order to
provide the employee with the opportunity to sign the complaint.

C. All complaint-related material received electronically should be
printed and date stamped with the date the material was submitted
and received. When these dates are not the same, the Area Director
will determine the appropriate date for the incoming material.

Contact Employer by Telephone

If the complaint requires an investigation (phone/fax/email), VOSH shall
contact the employer by telephone and notify him/her of the complaint and
its allegation(s). All employers shall be advised that they themselves must
investigate and determine whether the complaint is valid. The employer shall
be advised that a response is due within five (5) working days and that VOSH
requests the posting/sharing of information with employees, employee
representative and/or the safety committee. Although the employer must
respond within the above time frame, he/she may not be able to complete
abatement action, but is encouraged to do so. See the letter to employers in
the Appendix for what is required in their response.

Request a Contact Person for the Investigation

VOSH shall ask for the name, and appropriate contact information, such as
telephone number and email of the contact person at the employer’s worksite
and may also request the name, address, telephone number, and email of the
union and/or employee representative, if any. The company fax number is
also requested. The employer is advised of the information needed to answer
the complaint. The employer is encouraged to respond by fax or email.

10
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In addition, DOCUMENTATION SHALL BE REQUIRED, such as invoices,
sampling results, photos, videotape, etc., and provided by the employer as
evidence of abatement, to ensure that the complaint hazard(s) has been
eliminated.

Send Notification Letter/Reduce Hazard Abatement Time

The goal of this procedure is to reduce the time it takes to abate the hazard.
The notification letter should be faxed to the employer as soon as possible
after the telephone call, or mailed/emailed the same day if no fax is available.
It is not necessary to use certified mail.

Results of Inspection or Investigation to Complainant

After an inspection or investigation, the complainant shall be sent a letter with
the results of the inspection or investigation. The letter shall address each
item in the complaint, and shall include a copy of any response from the
employer, a copy of any citation and notice issued, or a sufficiently detailed
description of the findings and why they did not result in a violation. This
letter should be sent within 15 calendar days following the inspection or
investigation, or within 15 calendar days of the issuance of any citation,
whichever is later. Refer to the Appendix for letter format.

The complainant shall be advised of his/her rights to dispute the employer’s
response, and of the right to request an inspection if the alleged hazard
persists. The complainant need not put his/her dispute with the employer’s
response in writing. Disputed issues may be clarified by telephone, and some
discretion is allowed in situations where, in the professional judgement of the
Regional Safety or Health Director, the complaint does not warrant an on-site
inspection. In such situations, the complainant shall be notified of VOSH’s
intent not to conduct an inspection, and the reasoning behind such a
determination. If the employee disagreement takes the form of written
complaint, refer to procedures above.

Informing Complainant of Citation Modification

Except for cases involving changes of a penalty only, the complainant shall be
informed of any subsequent modification of a citation due to an informal
conference, a settlement agreement or a decision of a court together with the
reasons for the modification. Refer to the Appendix for letter format.

Signed Complaint Is Received

If a sighed complaint is received after the complaint investigation process has
begun (for example, the signed complaint is received on the 8th day), VOSH
shall make a determination as to whether the alleged hazard is still likely to
exist based on the employer’s response and by contacting the complainant.
The complainant shall be informed that the complaint investigation has begun
and he/she still retains the right to request an on-site inspection if he/she
disputes the results and believes the hazard still exists.

11
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10.

11.

12.

Adequate Employer Response

When VOSH receives an adequate response from the employer and the
complainant does not dispute or object to the response, an on-site inspection
will not be conducted.

Inadequate or No Employer Response

If no employer or an inadequate employer response is received after the
allotted five (5) working days, an additional contact with the employer may be
made before an inspection is scheduled. Ultimately, if the employer provides
no response or an inadequate response or VOSH determines from other
information that the condition is not being corrected, an inspection will be
scheduled.

Duration of Case
The complaint shall not be closed until VOSH is certain that the hazard has
been eliminated or abated.

Sample Letters for Complaint Procedures

The Appendix contains samples of notification letters to the employer and
complainant and a complaint form letter to an employer closing the
complaint.

Recording in OIS
Information about complaint inspections or investigations shall be recorded
in following current instructions given in the OIS manual.

Whistleblower Complaints

Receipt of Complaint.

Any applicant for employment, employee, former employee or their
authorized representative is permitted to file complaints under Title 40.1-
51.2:1 of the Code of Virginia either orally or in writing with any official of the
Virginia Department of Labor and Industry.

Whistleblower complaints must be filed within 60 days from the date of the
alleged discrimination violation. The first day of the 60 day time period is the
day after the alleged discrimination violation occurred. Generally, the date a
complaint is considered filed is the day the complainant visits, emails, faxes or
telephones a Virginia Department of Labor and Industry official.

Whistleblower complaints may be brought to the attention of VOSH in a
number of ways, but for the purposes of this document, only those complaints
initially received by either the Compliance Officer or the Regional Safety or
Health Director, or their designee, are discussed.
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Compliance Officer Initial Contact. In cases where the initial contact

is the Compliance Officer, e.g., during the conduct of an inspection,
the Compliance Officer shall collect the required information specified
below and the complainant shall be given the telephone number and
address of the Whistleblower Investigator.

The Compliance Officer does not notify the VOSH Whistleblower
Investigator. The Compliance officer shall instead notify their

Regional Safety or Health Director, as appropriate, on the same day in

person, or by phone, or by email, as specified by the Director, who
then shall treat the notification as if the initial contact was received at
the Field or Regional Office.

Field or Regional Office Initial Contact. When the initial contact is

received at a Field or Regional Office, basic information about the
complaint must be obtained by the receiving person, and immediately
forwarded to the Whistleblower Investigator for intake. The
complainant shall be given the telephone number and address of the
Whistleblower Investigator. In every case, the date of filing must
promptly be recorded.

2. Required Information to be Collected
In either case, the minimum complaint information to be forwarded the
Whistleblower Investigator should include:

v

the complainant’s full name, address, phone number and email
address;

the respondent company’s name, address, and phone number;
date of filing;

date of the alleged discrimination violation or adverse action using
the date of the most recent occurrence if the discrimination is of a
continuing or multiple event nature;

a brief summary of the alleged discrimination addressing the prima
facie elements of a violation, i.e., protected activity, respondent
knowledge, adverse action, and a nexus;

the statute involved; and,

if known, whether a safety, health, or environmental complaint has
also been filed with VOSH/OSHA or other enforcement agency.
13

Updated August 1, 2020

Chapter 2



Virginia Department of Labor and Industry

VOSH Field Operations Manual

Chapter 2

Updated August 1, 2020

3. Information for the Complainant
The complainant shall be advised of the protection against discrimination
afforded by §40.1-51.2:1 of the Code of Virginia. In addition, the complainant
shall be:

v

4

informed of the procedure for filing a complaint;

given the telephone number and address of the Whistleblower
Investigator;

advised that discrimination complaints must be filed within sixty
(60) days from the date the alleged discrimination violation occurs;

advised that if the discrimination is of a continuing nature, such as
harassment or blacklisting, the time period begins on the date the
most recent act of discrimination occurs.

4. Other Issues

a.

Complaint Filed by Former Employee

Safety and/or health complaints filed by former employees who allege
that they were fired for exercising their rights under Title 40.1 of the
Code of Virginia will be scheduled for an inspection if the criteria in
section I.H.1., Complaint Inspections, in this chapter are met. Such
complaints shall be forwarded to the Whistleblower Investigator in
accordance with the procedures in J.1. and J.2. of this chapter.

Complaint Handled as a Referral

In those instances where the Discrimination Investigator determines
that the existence or nature of the alleged hazard is likely to be
relevant to the resolution of the discrimination complaint, the
complaint shall be sent to the Regional Safety or Health Director for a
VOSH inspection to be handled as a referral.

No Inspection Necessary

When the decision is that no inspection is necessary, the Regional
Safety or Health Director shall assign the complaint for investigation
in accordance with the procedures in section 1.9.of this chapter.

Imminent Danger Alleged

Any discrimination complaint alleging an imminent danger shall be
handled in accordance with the instructions in section I.G. of this
chapter.
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e. Additional Information
Additional information on discrimination complaints can be found in
§110 of the VOSH Administrative Regulation Manual and in VOSH
Program Directives 04-001C and 04-002 (or their successors).

Referrals

Referrals will be handled in a manner similar to that of complaints. For purposes of
this chapter, a referral is generally distinguished from a complaint by the source
providing information on the alleged hazard. Referral inspections are unprogrammed
inspections and, except for complaints received from discrimination personnel, shall
be recorded in OIS as a referral-type UPA (Unprogrammed Activity).

1. Sources
Notices of hazards or alleged violations originated by the sources listed below
shall be considered as referrals except as noted. All other notices of hazards
shall be considered as complaints, including employee complaints transmitted
to VOSH by federal OSHA. Complaints received by other government agencies
and simply forwarded to VOSH for action are complaints since they do not
originate with the agency or its employees.

a. Referrals may originate from the following sources:

(2) CSHO referrals;

(2) Safety and Health agency referrals;

(3) Discrimination complaint referrals;

(4) Other government agency referrals; or

(5) Media reports.

b. Letter, Fax or Telephone Response. Referrals not meeting the criteria
for Complaint Inspections in section |.H. shall generally be handled by
letter, fax, email or telephone. For those referrals handled by letter,
complaint letters can be revised to fit the particular circumstances of
the referral.

2. Inspection Response
Referrals meeting the criteria for Complaint Inspections in section I.H. (or
similar criteria) will generally be handled by inspection. A letter transmitting
the results of the inspection will be sent to any referring agency/department,
if so requested. This letter should be sent within 15 calendar days following
the inspection or investigation, or within 15 calendar days of the issuance of
any citation, whichever is later.

3. Procedures
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Each referral shall be evaluated as thoroughly as possible in accordance with
the guidelines for evaluating complaints to determine whether there are
reasonable grounds to believe that a safety or health hazard exists. If so, the
hazard shall be classified and prioritized for inspection by the Regional Safety
or Health Director.

Reports of Accidents

Accidents involving significant injury, or any other accident not involving a
fatality, however reported, may be evaluated as a complaint or a referral,
depending on the source of the report. If an inspection is performed, it shall
be handled according to the directions given in Chapter 5, Inspection
Procedures.
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CHAPTER 3

PROGRAM PLANNING

Enforcement Program Scheduling

A.

Overview

VOSH's priority system for conducting inspections is designed to allocate available
VOSH resources as effectively as possible to ensure that maximum feasible protection
is provided to working men and women. The Regional Safety or Health Director or
designee will ensure that inspections are scheduled within the framework of this
chapter that they are consistent with the objectives of the Agency, and that
appropriate documentation of scheduling practices is maintained.

The Regional Safety or Health Director or designee will also ensure that VOSH's
resources are effectively distributed during inspection activities. If an inspection is of
a complex nature, the Regional Safety or Health Director or designee may consider
utilizing additional VOSH resources. In other circumstances, the use of outside
resources may aid the Regional Office to deploy available resources more effectively.
The Regional Office will retain control of the inspection.

Inspection Priority Criteria
Generally, priority of accomplishment and of assigning staff resources for inspection
categories is as shown in Table 3-1 below:

Chapter 3

Table 3-1
Priority Category
First Imminent Danger as defined in the VOSH Administrative

Requlation Manual (ARM).

Fatality Inspections (regardless of whether our inspection is in

Second response to specific evidence of hazardous conditions or not).
Third Accident / First Report of Accident Inspections.

Fourth Complaints / Referrals.
Fifth Follow-up / Monitoring.

Programmed Inspections, i.e., General Schedule, Construction
Schedule, National & Local Emphasis Programs AND
Sixth unprogrammed inspections in response to alleged hazardous
working conditions that would normally be classified as Other-
Than-Serious.

Updated August 1, 2020
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Efficient Use of Resources

Deviations from this priority list are allowed so long as they are justifiable, lead
to the efficient use of resources, and promote effective employee protection.
An example of such a deviation would be when the Agency or Regional Safety
or Health Director commits a certain percentage of resources to programmed
Special Emphasis Program (SEP) inspections, such as a National Emphasis
Program (NEP), or a Local Emphasis Program (LEP). Inspection scheduling
deviations must be documented in the case file.

Follow-up Inspections

In cases where follow-up inspections are necessary, they shall be conducted
as promptly as resources permit. In general, follow-up inspections shall take
priority over all programmed inspections and any unprogrammed inspection
in which the hazards are anticipated to be other-than-serious. Generally,
follow-up inspections should not be conducted within the 15 working day
contest period.

Monitoring Inspections
When a monitoring inspection is necessary, the priority is the same as for a
follow-up inspection.

Employer Information Requests

Contacts for technical information initiated by employers or their
representatives will not trigger an inspection, nor will such employer inquiries
protect the requesting employer against inspections conducted pursuant to
existing policy, scheduling guidelines and inspection programs established by
the Agency.

Reports of Imminent Danger, Hospitalizations, Fatality, Amputations,
Accidents, Referrals or Complaints

The Regional Safety or Health Director or designee will act in accordance with
established inspection priority procedures.

NOTE:  See Section V. of this Chapter, Unprogrammed Activity — Hazard
Evaluation and Inspection Scheduling, for additional information.

Effect of Contest

If an employer has contested a citation and/or a penalty from a previous inspection at
a specific worksite, and the case is still pending, the following guidelines apply to
additional inspections of the employer at that worksite:

Penalty Only
If the employer has contested the penalty only, the inspection will be
scheduled as if there were no contest;

Citation
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If the employer has contested the citation itself or any items thereon, then
the following apply:
a. Unprogrammed Inspections. Inspections conducted in response to

alleged hazardous conditions at a worksite are considered
unprogrammed inspections. Unprogrammed inspections shall be
scheduled in accordance with the guidelines in section I.H. of this
chapter. The scope of such aninspection in most cases shall be partial.
All areas related to items under contest shall be excluded from the
inspection unless a potential imminent danger is involved.

b. Programmed Inspections. Programmed inspections may be carried
over to the next register in certain situations (e.g., process not active,
etc.). Such inspections may continue to be carried over until the case
is no longer before the courts. If the inspection is done, all items
under contest shall be excluded from inspection unless a potential
imminent danger is involved.

(o Programmed Inspections vs. Issued Citations. On rare occasions,
when warranted by the particular circumstances involved,
programmed safety inspections may be carried over to the next
register when the employer has contested a previously issued health
citation. The same is true for programmed health inspections when
the employer has contested a previously issued safety citation. The
decision to carry such an inspection over shall be made by the
Regional Safety or Health Director.

Enforcement Exemptions and Limitations

Federal Mandated Restrictions Exist

In providing funding for OSHA and VOSH, Congress has consistently placed
restrictions on enforcement activities for two categories of employers: small
farming operations and small employers in low-hazard industries. Congress
may place exemptions and limitations on VOSH activities through the annual
Appropriations Act. Congressional exemptions do not apply when VOSH elects
to use 100% state funds. This most often occurs when VOSH decides to inspect
a small farm operation or a small employer in a low hazard industry, e.g., VOSH
investigates occupationally-related farm fatalities, regardless of the size of the
farm.

Prior to Inspection Determine If Prohibition Applies

Before initiating an inspection of an employer in these categories, the Regional
Office will evaluate whether the Appropriations Act for the fiscal year would
prohibit the inspection. Refer to the latest annual version of VOSH Program
Directive 02-003. Where this determination cannot be made beforehand, the

Updated August 1, 2020
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Compliance Officer will determine the status of the small farming operation
or a small employer in a low-hazard industry upon arrival at the workplace.

If the prohibition applies, the inspection shall immediately be discontinued,
unless approval is received from the respective enforcement director.

Determination of Preemption by a Federal Agency or Other State Agency

Preemption or Jurisdiction by Another Agency — Generally

The Regional Safety or Health Director shall be alert to potential jurisdictional
conflicts with other agencies at all times. The determination of preemption is,
in many cases, a highly complex matter. To preclude as much as possible any
misunderstanding with other agencies and to avoid any consequent adverse
actions by employers or other agencies, the Regional Safety or Health Director
shall observe the following guidelines whenever a situation arises involving a
possible preemption of jurisdiction question:

a. The VOSH Program does not have jurisdiction over working conditions
over which federal agencies or another state agency exercises
statutory responsibility to prescribe standards for safety and health.

b. If a question arises, usually upon receipt of a complaint, referral, or
other inquiry, the Regional Safety or Health Director shall consult the
list of Memorandums of Understanding (MOUs) or Memoranda of
Agreements (MOAs) in Section 13 of the VOSH Program Directive
system to determine if the jurisdictional issue has been previously
addressed with the other agency involved. A MOU or MOA is an
agreement created to address/resolve coverage issues and to
improve the working relationships between DOLI (VOSH and federal
or other state agencies and organizations regarding employee safety
and health).

C. At times, an inspection may have already begun when the
jurisdictional question arises. In such cases, the Compliance Officer
shall interrupt the inspection and contact the Regional Safety or
Health Director or designee for guidance as soon as such questions
arise, and shall be dealt with on a case-by-case basis. If the Regional
Office is unable to clarify the issue, it shall be referred to the
applicable Program Director who shall contact the Division of Legal
Support.

Determining Jurisdiction in Regard to Federal Lands

The issue of when VOSH has jurisdiction for inspection purposes over private
employers and civilian contractors working on federally owned land within the
Commonwealth of Virginia is complex, and raises difficult legal jurisdictional
issues.
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The courts have generally concluded that if the State of Virginia has ceded
exclusive jurisdiction to the United States over a parcel of land, then there is
no VOSH jurisdiction on that land. If the State has only granted the U.S. partial
or concurrent jurisdiction, then there may be VOSH jurisdiction.

Because it will often be unclear before starting an inspection whether the
State has ceded exclusive jurisdiction or has concurrent jurisdiction, it is
recommended that the Regional Safety or Health Director contact the
applicable Program Director who shall contact DLS for advice regarding the
status of the federal lands in question.

3. VOSH Does Have Jurisdiction - Inspection Procedures

Once a determination is made that VOSH does indeed have jurisdiction, the
policies and procedures for inspection of private employers and civilian
contractors working on federally owned land are the same as those followed
in the private sector. When an inspection is scheduled at a federally
administered facility, the Compliance Officer shall first contact the federal
manager in charge to inform her or him of VOSH’s presence at the facility, to
request permission to inspect a contractor, and to invite appropriate
participation.

4, VOSH Does Not Have Jurisdiction-Referral to Appropriate Agency
If it is determined that VOSH does not have jurisdiction, the case shall be
referred to the appropriate agency, if any, where VOSH has reason to believe
that violations of such agency’s laws and regulations may exist.

United States Postal Service

1. Federal Jurisdiction
Federal OSHA retains authority to cover the U.S. Postal Service nationwide.
Federal coverage in State Plan States encompasses U.S. Postal Service
employees and contract employees engaged in U.S. Postal Service mail
operations. Coverage includes contractor-operated facilities engaged in mail
operations and postal stations in public or commercial facilities.

2. VOSH lJurisdiction on Non-Federal Property

Where the U.S. Postal Service rents or leases space for its operations in a
privately owned building or facility, i.e., the building is not owned by United
States Government, the U.S. Postal Service, or other federal agency, authority
or instrumentality, VOSH shall exercise jurisdiction over all other private
sector contractors working on such U.S. Postal Service sites who are not
engaged in U.S. Postal Service mail operations, such as building maintenance
and construction employees.

See the Final Rule on State Plans Coverage of the U.S. Postal Service (Federal
Register, June 9, 2000 (65 FR 36618))

5
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Citation and Penalty under VOSH Jurisdiction

Violations documented by VOSH during inspections on private sector
contractors who are not engaged in U.S. Postal Service mail operations, such
as building maintenance and construction employees, working at a U.S. Postal
Service site will be cited with penalties in accordance with the FOM and other
applicable VOSH policies for the private sector.

Home-Based Worksites

1.

The VOSH Program will not perform any inspections of employees’ home
offices. A home office is defined as office work activities in a home-based
setting/worksite, e.g., filing, keyboarding, computer research, reading, and/or
writing, and may include the use of office equipment, such as a telephone,
facsimile machine, computer, scanner, copy machine, desk, and/or file
cabinet.

VOSH will only conduct inspections of other home-based worksites, such as
home manufacturing operations, when it receives a complaint or referral
alleging that a violation of a safety or health standard exists that threatens
physical harm, that an imminent danger is present, or that there was a work-
related fatality. (See VOSH PD 02-214, Home-Based Worksites, dated 01
October 2000, for additional information.)

Inspection/Investigation Types

1.

Unprogrammed

This category includes all employers/employees directly affected by the
subject of the unprogrammed inspection activity, and is especially applicable
on multi-employer worksites. All public sector unprogrammed inspections are
processed and conducted in the same manner as for the private sector.

a. Inspections scheduled in response to alleged hazardous working
conditions identified at a specific worksite are classified as
unprogrammed. This type of inspection responds to:

(1) Imminent Dangers;

(2) Fatalities (where the alleged hazardous working conditions
have been identified);

(3) Accidents.

(4) Complaints and Referrals (Not all complaints and referrals
qualify for an inspection.- See Chap.2, Complaint and Referral
Processing, for additional information.); and,
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b. Also included as unprogrammed are follow-up and monitoring
inspections scheduled by the Regional Office. (Refer to VOSH ARM
§260 F. for additional information.)

2. Unprogrammed Related
Inspections of employers at multi-employer worksites whose operations are
not directly addressed by the subject of the conditions identified in a
complaint, accident, or referral are designated as unprogrammed related.

Example: A trenching inspection opened at the unprogrammed worksite
where the trenching hazard was not mentioned in the complaint,
accident report, or referral.

3. Programmed
Inspections of worksites which have been scheduled based upon objective or
neutral selection criteria are programmed inspections. The worksites are
selected according to VOSH's General Schedule for Safety and Health in
General Industry; the Construction Schedule for safety in the Construction
Industry; or under local (LEP), regional (REP), and national (NEP) special
emphasis programs.

4. Program Related
Inspections of employers at multi-employer worksites whose activities were
not included in the programmed assignment, such as a low injury rate
employer at a worksite where programmed inspections are being conducted
for all high rate employers.

Unprogrammed Activity — Hazard Evaluation and Inspection Scheduling

Enforcement procedures relating to unprogrammed activity are located in subject specific
chapters of this manual:

Imminent Danger, Chapter 7, Fatality and Imminent Danger.

Fatality, Chapter 7, Fatality and Imminent Danger.

Emergency Response, Chapter 8, Rescue Operations, Emergency Response and
Public Information Policy.

Complaint/Referral Processing, Chapter 2, Complaint and Referral Processing.

Whistleblower Complaints, see Chapter 2, Complaint and Referral Processing.

Follow-ups and Monitoring, see Chapter 3, Program Planning.

Programmed Inspections

A.

General Schedule Inspections

Updated August 1, 2020
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Programmed inspections in the VOSH Program are primarily inspections of high hazard
worksites which have been scheduled based upon objective or random selection
criteria. These worksites are selected according to their respective General Schedules
for safety or health in General Industry, the Construction Industry, or under national,
special or local emphasis programs.

Programmed Inspections

1.

Comprehensive Inspection

A programmed inspection, generally, is a comprehensive inspection of the
worksite. However, it may be limited as necessary in view of resource
availability and other enforcement priorities such as focused inspections. Low
hazard areas, such as office space, may be excluded from inspection without
affecting the comprehensiveness of the inspection.

Low-hazard areas, such as office space, may be excluded from inspection
without affecting the comprehensiveness of the inspection.

A. General Policy. There are certain fundamental general policy
considerations specific to private sector and public sector inspections
in regard to the implementation of VOSH’s targeting system:

(1) Private Sector. Itis VOSH policy that programmed private sector
inspections should primarily come from "high hazard" sectors of
employment.

(a) In the area of safety, the agency considers a "high hazard"
industry to be one within a North American Industry
Classification System (NAICS) code with a an excessive lost
workday injury rate.

(b) In the area of health, the agency considers a "high hazard"
NAICS code to be one with a previous history of serious VOSH
or OSHA health citations.

(c) Where site specific injury and/or illness data is available in
the area of safety or health, the agency considers a high
hazard work site to be one with an excessive lost workday
injury and/or illness rate.

(d) For the purpose of scheduling programmed inspections, all
construction is considered to be a category of high hazard
employment.
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(e) Other specific industries, such as logging and work around
overhead high voltage lines, are also high hazard industries
and are frequently scheduled for inspection as national or
local emphasis programs.

(f) Fatality inspections where it cannot initially be determined
whether hazardous working conditions exist shall be
classified as programmed inspections. (See order of
priorities for compliance inspections.)

Public Sector. Public sector programmed safety and health
inspections are scheduled using the following guidelines and
procedures. The scheduling system is based upon a multi-step
process. Public sector programmed safety and health
inspections for OIS purposes, are classified as a "Local Emphasis
Program."

(a) The annual field operations program plan projections are
made at the VOSH Division Office level. These projections
control the initial amount of public sector programmed
inspections selected.

(b) Four categories of employment activities will be considered
for public sector programmed inspections: construction,
manufacturing, non-manufacturing, and agriculture
operations. Within the categories of manufacturing, non-
manufacturing, and agriculture, Local Emphasis Programs
are developed using the procedures contained in this

Chapter.
b. Description. Both programmed safety inspections and programmed

health inspections are scheduled based upon a multiple-step process:

(1)

The initial selection of a particular programmed inspection, e.g.,
high hazard general industry, construction, or high hazard health,
is made in accordance with the annual projections made by the
Directors of Occupational Safety and Health Compliance.

Within a category, establishments are selected for inspection
from the inspection register for that category and placed in an
inspection register and inspection cycles established; or in the
case of an inspection schedule established by a VOSH Program
Directive, e.g., national or local emphasis programs, selection
and assignment of worksites shall be made in accordance with
procedures contained in the VOSH Directive.

Updated August 1, 2020
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(3) In such cases where no regional establishment inspection
registers are provided by the Director of Occupational Safety
Compliance Program or the Director of the Health Compliance
Program, the affected Regional Safety or Health Director shall
coordinate with the applicable Program Director on how to
establish a list locally, if appropriate.

(4) Within an inspection register, establishments shall be inspected
in descending order of sequence number; however,
establishments may be inspected out of sequence (i.e., moved
up the list only) to promote efficient use of resources. All
establishments in a cycle must be inspected, with only limited
exceptions, before a new register is begun.

Guidelines and Procedures

Establishments which appear on both the safety and health inspection
registers shall be scheduled for a joint safety/health inspection whenever
possible. Programmed inspections may also be conducted jointly by both
safety and health personnel whenever resources are available and it is likely,
based on experience in inspecting similar workplaces, both safety and health
hazards exist to a significant degree. If an inspection is begun as safety only
or as health only but the Compliance Officer determines during the course of
the inspection that it should be expanded, the Compliance Officer shall
contact the Regional Safety or Health Director. A decision will then be made
as to whether the inspection should be expanded and, if so, to what extent.
The decision may also be, based on resource availability, to handle the
information as a Compliance Officer referral for inspection at a later time.

a. Inspection Scheduling for General Industry (Safety and Health) Safety
and health programmed inspections of private and public sector
establishments shall be selected and assigned in accordance with this
chapter or the appropriate VOSH Directive (please refer to VOSH
Program Directive 02-105, or its successor, for private sector safety
Construction Schedule inspections).

NOTE:  Public Sector Program targeted inspections, targeted
assistance visits, and on-site evaluations have a priority at
least equal to that of private sector general industry
programmed inspections.

(1) Establishment Registers. The Directors of Occupational Safety
and Health Compliance will provide a series of establishment
registers for use by VOSH in programming inspections.

NOTE: Establishments which are NOT in the current year’s
annual top 200 High Hazard NAICS codes which are
listed as having ten or fewer employees unless they

10
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are part of a larger employer are to be deleted from
establishment registers.

(2) Adjustments to Establishment Lists. Prior to use of the
establishment lists provided by the Directors of Occupational
Safety and Health Compliance for scheduling purposes, the
Regional Safety or Health Director shall make appropriate
additions and deletions as administrative guidelines permit.

(3) Review of Federal Appropriations Act Exemptions & Limitations.
Compliance Officers shall determine if the employer is covered
by any exemptions or limitations noted in the latest version of
VOSH PD 02-003 which updates the Directive to the latest federal
Appropriations Act changes.

3. Scheduling for Construction Inspections

Due to the mobility of the construction industry, the transitory nature of
construction worksites and the fact that construction worksites frequently
involve more than one employer, inspections are scheduled from a register of
construction worksites rather than construction employers. OSHA will provide
to VOSH, either directly or through a third party, a randomly selected register
of construction projects for each region from identified or known covered
active projects. This register will contain the projected number of sites which
the field office has reported it plans on inspecting during the next month.
Projects are selected in accordance with the inspection schedule for
construction.

NOTE:  See VOSH PD 02-105A (or successor) - Inspection Scheduling for
Construction, (01 July 2013).

Shipyard, Maritime, Marine Cargo, and Shipbreaking Inspections
Federal OSHA exercises jurisdiction over such private sector maritime related
inspections. VOSH retains jurisdiction over public sector maritime inspections. Refer
to Chapter 6, Section lll, for additional information.

Special Emphasis Programs
Special Emphasis Programs which VOSH chooses to implement are of two types:

¢ National Emphasis Programs (NEPs)
e Local Emphasis Programs (LEPs)

Their purpose is to provide for programmed inspections of establishments in
industries or other worksites with potentially high injury or iliness rates that are not
covered by other programmed inspection scheduling systems or, if covered, where the
potentially high injury or illness rates are not addressed to the extent considered
adequate under the specific circumstances. Special Emphasis Programs are also based

11
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on potential exposure to health hazards. Special emphasis programs may also be used
to develop and implement alternative scheduling procedures or other departures
from national procedures.

1.

Identification of a Special Emphasis Program
The description of the particular Special Emphasis Program shall be identified
by one or more of the following characteristics:

e Specific industry;

e Trade/craft;

e Substance or other hazard;

e Type of workplace operation;

e Type/kind of equipment; and

e Other identifying characteristic.

Note: See VOSH Program Directive 01-010 for procedures for approval of
Local Emphasis Programs

Special Emphasis Program Scope

The reasons for and the scope of a Special Emphasis Program shall be
described; and may be limited by geographic boundaries, size of worksite, or
other considerations as listed in Section 1 above.

National (NEPs) & Regional Emphasis Programs

These programs are developed by Federal OSHA for nationwide implementation in the
case of NEPs, or by the federal Region IIl OSHA Office in Philadelphia when the need is
to focus outreach efforts and inspections on specific workplace hazards in Region Il
that the Region has determined require special attention. Such federal regional
emphasis programs which VOSH chooses to adopt are developed as VOSH Local
Emphasis Programs.

Local Emphasis Programs (LEPs)

LEPs are types of special emphasis program in which one or more VOSH
regions participate. LEPs are generally based on knowledge of local industry
hazards or local industry injury/illness experience. VOSH originated LEPs and
those based on Region Il OSHA regional programs must be developed and
approved by headquarters when one or more of the four VOSH regions targets
inspections to specific industries, hazards, or other workplace characteristics,
e.g., as part of, or in conjunction with, a local initiative or problem-solving
project.

A list of all current NEPs and LEPs used by VOSH may be found in the 14-xxx

series of VOSH Program Directives as well as on the last page of the VOSH
Program Directives Table of Contents. The 14-xxx series of VOSH Program

12
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directives include topic specific scheduling procedures in addition to the
general information provided in this section.

Pilot Programs and Other Special Programs

National, Region Ill OSHA, or local VOSH pilot programs may also be established under
Special Emphasis Programs. Such programs may be conducted for the purpose of
assessing the actual extent of suspected or potential hazards, determining the
feasibility of new or experimental compliance procedures or for any other reason
deemed appropriate by Headquarters. VOSH may develop other special programs to
cover certain categories of inspections which are not covered under the regular
planned inspection programs or under a specific LEP.

Inspection Scheduling and Interface with Cooperative Program Participants

1. Determination of Cooperative Program Participation

Employers who participate in voluntary compliance programs and have
received a comprehensive onsite consultation may be exempt from
programmed inspections and eligible for inspection deferrals or other
enforcement incentives for the 12 month period following the consultation
visit. The Regional Safety or Health Director or designee will determine
whether the employer is actively participating in a Cooperative Program that
would impact inspection and enforcement activity at the worksite being
considered for inspection. Where possible, this determination should be made
prior to scheduling the inspection.

2. Regional Scheduling Coordination

a. Consultants will confer with the Regional Safety or Health Director to
check the general schedule and mark "CS" and the date for scheduled
for the Consultation Survey next to the name of any employer that has
a consultation visit scheduled within 45 days. However, the
Consultation Survey may be deferred for no greater than 90 calendar
days (comprised of one 45 day period and extension of an additional
45 days) from request to visit. Should the employer cancel the
appointment, the consultant will mark through the initials on the
general schedule. Only general schedule inspections should be
deferred if consultation visits are scheduled. It is the responsibility of
the consultant to confer with the Regional Safety or Health Director
to check the general schedule listing. All such establishments
selected for a Consultation Survey shall be moved to the bottom of
the current inspection cycle.

b. Onsite Coordination
Upon arrival at the inspection site the Compliance Officer shall
determine whether an onsite consultation visit has recently been

13
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NOTE:

conducted or is in progress. An on-site consultative visit is considered
"in progress" in relation to working conditions, hazards, or situations
covered by the visit from the beginning of the opening conference
through the end of the correction due dates and any extensions.

c. Abatement Coordination with VOSH Consultant
If the employer has received a limited service onsite consultation visit,
or if an unprogrammed compliance inspection will be conducted, the
Compliance Officer shall determine whether the VOSH Consultant has
established any abatement date(s) which has not yet expired for any
serious hazard(s). The compliance inspection may not include any
item covered by the VOSH Consultant’s abatement plan.

d. Sharp Worksites
Newly certified SHARP worksites will be exempt from Programmed
Inspections for one (1) year. Recertified SHARP worksites will be
exempt from Programmed Inspections for two (2) years. The
Consultation Program Manager will notify Regional Safety or Health
Directors of SHARP worksites.

e. STAR Worksites

Virginia Voluntary Protection Program (VPP) Star worksites are
exempt from Programmed Inspections as long as they maintain their
VVPP status. The VVPP Coordinator is responsible for notifying
Regional Safety or Health Directors by forwarding a copy of the letter
scheduling the pre-evaluation on-site review. Should a site not be
recommended for VVPP status, or should it be removed or withdraw
from the program, the VVPP Coordinator will inform appropriate
Regional Safety or Health Directors in writing.

Removal From List

Employers who meet all Consultation Program requirements for recognition
and exemption will have the names of their establishments removed from
VOSH’s Programmed Inspection Schedule.

The Consultation Program Manager will notify Regional Safety or Health
Directors of businesses that qualify for 12 month deferral of general schedule
inspections.

Information Availability

Information regarding a facility’s participation in the following programs
should be made available to the Regional Safety or Health Director prior to
scheduling inspection activity:

e VPP Program;
e Pre-SHARP and SHARP Participants;

14
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e OSHA VOSH Strategic Partnerships; and

e Consultation 90-Day Deferrals.

Voluntary Protection Program

a. VPP Coordinator Manager Responsibilities

The VPP Coordinator must keep the Regional Safety or Health Director
or his/her designee informed regarding VPP applicants and the status
of participants in the VPP. This will prevent unnecessary scheduling
of programmed inspections at VPP sites and ensure efficient use of
resources. The Regional Safety or Health Director or his/her designee
should be informed:

(1)

(2)

(3)
(4)

(5)

That the site can be removed from the programmed inspection
register.

Such removal may occur no more than 75 days prior to the onsite
evaluation;

Of the site’s approval for the VPP program;

Of the site’s withdrawal or termination from the VPP program;
and

If the VPP Coordinator is the first person notified by the site of
an event requiring enforcement, the VPP Coordinator must
instruct the site to contact the appropriate Regional Office.

b. Programmed Inspections and VPP Participation

(1)

(2)

Inspection Deferral

Approved sites must be removed from any programmed
inspection registers for the duration of participation, unless a site
chooses otherwise. The applicant worksite will be deferred
starting no more than 75 calendar days prior to the
commencement of its scheduled pre-approval onsite review.

Inspection Exemption

The exemption from programmed inspections for approved VPP
sites will continue for as long as they continue to meet VPP
requirements. Sites that have withdrawn or have been
terminated from VPP will be returned to the programmed
inspection register, if applicable, at the time of the next
inspection cycle.

(o Unprogrammed Enforcement Activities at VPP Sites
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When Regional Office receives a complaint, or a referral other than
from the VOSH VPP onsite team, or is notified of a fatality or other
event requiring an enforcement inspection at a VPP site, the Regional
Safety or Health Director or designee must initiate the inspection
following normal VOSH enforcement procedures.

(1)

(2)

(3)

(4)

The Regional Office must immediately notify the VPP
Coordinator Manager of any fatalities or other accidents or
incidents occurring at a VPP worksite that require an
enforcement inspection; as well as of a referral or complaint that
concerns a VPP worksite, including complaint inquiries that
would receive a letter response. If the VPP is a national VPP
worksite, the OSHA Region Il Office should be notified.

If the VPP Coordinator is the first person notified by the site of
an event requiring an enforcement inspection, the VPP
Coordinator must instruct the site to contact the appropriate
Regional Office, the appropriate VOSH Program Director and the
National Office if the fatality is on a National VPP site.

The inspection will be limited to the specific issue of the
unprogrammed activity. If citations are issued as a result of the
inspection, a copy of the citation will be sent to the VPP
Coordinator. See OSHA CSP 03-01-003 Voluntary Protection
Programs (VPP): Consultation Policies and Procedures Manual,
(18 April 2008) to be superseded by VOSH PD 03-020, when
issued.

The Regional Safety or Health Director or designee will send the
VPP Coordinator Manager a copy of any report resulting from an
enforcement case.

6. Consultation

a.

Updated August 1, 2020

Consultation Visit in Progress

(1) If an onsite consultation visit is in progress, it will take priority
over VOSH programmed inspections. An onsite consultation visit
will be considered "in progress" in relation to the working
conditions, hazards, or situations covered by the visit from the
beginning of the opening conference through the end of the
correction due dates and any extensions thereof Onsite
Consultation visits will be terminated when a Compliance
Inspection is initiated for the following:

¢ Imminent danger inspection;
¢ Fatality inspection;
e Complaint inspections; and/or
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e Other critical inspections, as determined by the Com-
missioner.
NOTE: Other “such critical inspections” may include, but are

not limited to, referrals as defined in Chapter 2,
Complaint and Referral Processing. Following an
evaluation of the hazards alleged in a referral, if the
Commissioner determines that enforcement action is
required prior to the end of an abatement period
established by the state consultation project, the
consultation visit in progress shall be immediately
terminated to allow for an enforcement inspection.

(2) For purposes of efficiency and expediency, an employer’s
worksite shall not be subject to concurrent consultation and
enforcement-related visits. Refer to the following excerpts from
CSP 02-00-002 (01/18/08), VOSH Program Directives 03-001B,
Consultation Policies and Procedures Manual (10/01/08) and 03-
007, Consultation Policies and Procedures, Chapter 7:
Relationship to Enforcement, Hazard Correction and Verification
(05/15/07), to clarify the interface between enforcement and
consultation activity at the worksite:

(a) Full Service On-Site Consultation Visits
While a worksite is undergoing a full service onsite
consultation visit for both safety and health, programmed
enforcement activity may not occur until after the end of
the worksite’s visit “In progress” status.

(b) Full Service Safety or Health On-Site Consultation Visits
An onsite consultation visit is discipline-related, whether for
safety or health; programmed enforcement activity may not
proceed until after the end of the worksites visit “In
progress” status, and is limited to the discipline which was
not examined by the Consultant, either safety or health.

(c) Limited Service On-Site Consultation Visits

If a worksite is undergoing a limited service onsite
consultation visit, whether focused on a particular type of
work process or a hazard, programmed enforcement
activity may not proceed while the consultant is at the
worksite. The re-scheduled enforcement activity must be
limited only to those areas that were not addressed by the
scope of the consultative visit (posted List of Hazards).

(d) Enforcement Follow-Up and Monitoring Inspections
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If an enforcement follow-up or monitoring inspection is
scheduled while a worksite is undergoing an onsite
consultation visit, the inspection shall not be deferred;
however, its scope shall be limited only to those areas
required to be covered by the follow-up or monitoring
inspection. In such instances, the consultant must halt the
onsite visit until the enforcement inspection is completed.
In the event VOSH issues a citation(s) as a result of the
follow-up or monitoring inspection, an onsite consultation
visit may not proceed until the citation(s) becomes a final
order(s).

b. On-Site Consultation and 90-Day Deferral

(1)

(2)

If an establishment has requested an initial full-service
comprehensive consultation visit for safety or health from the
Consultation Program, and that visit has been scheduled, a
general schedule inspection may be deferred for no greater than
90 calendar days (one 45 day period and extension of an
additional 45 days) from the date of the notification by the
Consultation Program to the Regional Office. No extension of the
deferral beyond the 90 calendar days is possible, unless the
consultation visit is “in progress.”

VOSH may, however, in exercising its authority to schedule
inspections, assign a lower priority to worksites where
consultation visits are scheduled.

NOTE: Refer to VOSH Program Directives 03-001C, Consultation
Policies and Procedures Manual (01 Oct 2016) and 03-
007, Consultation Policies and Procedures, Chapter 7:
Relationship to Enforcement, Hazard Correction and
Verification (15 May 2007), for additional information.

7. Pre-Safety and Health Achievement Recognition Program (Pre-SHARP)

Status

a. Those employers who do not meet the SHARP requirements, but who
exhibit a reasonable promise of achieving agreed-upon milestones
and time frames for SHARP participation, may be granted Pre-SHARP
status. Pre-SHARP participants receive a full service, comprehensive
consultation visit that involves a complete safety and health hazard
identification survey, including a comprehensive assessment of the
worksite’s safety and health management system.

b. Upon achieving Pre-SHARP status, employers may be granted a
deferral from VOSH program inspections. The deferral time frame

Updated August 1, 2020
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recommended by the Consultation Project Manager must not exceed
a total of 18 months from the expiration of the latest hazard
correction due date(s), including extensions. Upon achieving Pre-
SHARP status, employers may be granted a deferral from VOSH
programmed inspections. The following types of incidents can trigger
a VOSH enforcement inspection at Pre-SHARP sites:

] Imminent danger;
] Fatality and
] Signed employee complaints.

Safety and Health Achievement Recognition Program (SHARP)

SHARP is designed to provide support and incentives to those employers that
implement and continuously improve effective safety and health
management system(s) at their worksite. SHARP participants are exempted
from VOSH programmed inspections, see §1908.7(b) (4).

a. Duration of SHARP Status
All initial approvals of SHARP status will be for a period of one year,
commencing with the date the commissioner approves an employer’s
SHARP application. After the initial approval, all SHARP renewals will
be for a period of two (2) years.

b. VOSH Inspection(s) at SHARP Worksites
As noted above, employers that are granted SHARP status will have
the names of their establishments deleted from VOSH's Programmed
Inspection Schedule. However, pursuant to §1908.7(b)(4)(ii), the
following types of incidents can trigger a VOSH enforcement
inspection at SHARP sites:

] Imminent danger;
] Fatality and
=  Signed employee complaints.

NOTE:  Refer to VOSH PD 03-001B, Consultation Policies and
Procedures Manual, Chapter 8: OSHA’s Safety and Health
Achievement Recognition Program (SHARP) and Pre-SHARP,
dated 05 April 2008, for additional information.

Strategic Partnership Programs

VOSH strategic partnership programs impact on inspection scheduling and/or
interface with Cooperative Program Participants. Consult applicable VOSH
Directives establishing individual strategic partnerships to determine
enforcement procedures.
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NOTE: Some VOSH Strategic Partnerships may include inspection
deferrals or exemptions.
10. Alliances

Unlike VOSH’s VPP and SHARP programs, Alliances do not require applications,
data collection, verification, or evaluation. Alliances also do not offer
incentives, such as focused inspections or inspection deferral, to their
signatories.

Iv. Inspection Procedures for Follow-up and Monitoring Inspections

Follow-up inspections are conducted primarily to determine if previously cited violations have
been corrected.

Monitoring inspections may be conducted when hazard correction takes place over a lengthy
period of time. The purpose of monitoring inspections is to make sure the process of hazard
correction is taking place and that employees are protected during this process.

Follow-up inspections or monitoring inspections may be conducted when there has been an
issuance of willful violations. Follow-up or monitoring inspections would not generally be
conducted when evidence of abatement is provided by the employer or employee
representatives. However, when, for example, failure to abate notifications and/or citations
related to imminent danger situations are issued, follow-up or monitoring inspections are
appropriate.

If deemed necessary, follow-up inspections may be conducted within 30 days following the
latest abatement date and shall take priority over (1) programmed inspections and (2)
unprogrammed inspections classified as Other-than-Serious. Follow-up inspections should not
be conducted within the 15-working day contest period unless high gravity Serious violations
are involved.

A. When a Follow-up Inspection is Required
A follow-up inspection may be required when any of the following exist:

1. Willful violations;
2. Fatalities;
3. When the employer fails to respond to a request for notification of abatement

action by letter or other means after having been contacted several times; and

4. Whenever the Regional Safety or Health Director believes that particular
circumstances, e.g., the number or the type of violations, past history of the
employer, complex engineering controls, etc., indicate the need for a follow-

up.

20

Updated August 1, 2020



Virginia Department of Labor and Industry

VOSH Field Operations Manual

There shall be no additional inspection activity unless, in the judgment of the
Compliance Officer, there have been significant changes in the workplace.
These changes, in addition to inspection modifications, must be fully
documented.

Initial Follow-up
The initial follow-up is the first follow-up inspection after issuance of the citation.

If a violation is found not to have been abated, the Compliance Officer shall
inform the employer that the employer is subject to both a Notification of
Failure to Abate Alleged Violation and to additional daily penalties that are
proposed as long as such failure or violation continues.

Failure to comply with enforceable interim abatement dates involving multi-
step abatement shall be subject to a Notification of Failure to Abate Alleged
Violation.

Where the employer has implemented some controls, but other technology
was available which would have brought the levels of airborne concentrations
or noise to within the regulatory requirements, a Notification of Failure to
Abate Alleged Violation shall generally be issued. If the employer has
exhibited good faith, a late request for extension of abatement date for
extenuating circumstances may be considered.

Where an apparent failure to abate by means of engineering controls is found
to be due to technical infeasibility, no Failure to Abate notice shall be issued,;
however, if proper administrative controls, work practices or personal
protective equipment are not utilized, a Notification of Failure to Abate
Alleged Violation shall be issued.

There may be times during the initial follow-up when, because of an
employer’s flagrant disregard of a citation, an item on a citation, or other
factors, it would be appropriate to bring action for an injunction under §40.1-
49.4.F. of the Code of Virginia. The Regional Safety or Health Director shall
notify the Division of Legal Support of all the particular circumstances of the
case for referral to the Assistant Attorney General and appropriate
Commonwealth’s Attorney.

Second Follow-up
Any subsequent follow-up after the initial follow-up dealing with the same violations
is a second follow-up.

After the Notification of Failure to Abate Alleged Violation has been issued,
the Regional Safety or Health Director shall allow a reasonable time for
abatement of the violation before conducting a second follow-up. If the
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employer contests the proposed additional daily penalties, a follow-up
inspection shall still be scheduled to ensure correction of the original violation.

If a second follow-up inspection reveals that the employer still has not
corrected the original violations, the Regional Safety or Health Director shall
immediately contact the Division of Legal Support (DLS) in writing, detailing
the circumstances so that the matter can be referred to the Assistant Attorney
General and to the appropriate Commonwealth’s Attorney for action in
accordance with §40.1-49.4.F. of the Code of Virginia.

Violation Recurs After Abatement If it is determined that the originally cited
violation was abated but then recurred, a citation for a Repeated violation may
be appropriate. A “Repeated violation” means that the violation has recurred
after a successful abatement. See Chapter 10, Violations, for more
information on Repeated Violation versus Failure to Abate.

Follow-up and Monitoring Reports

A photo copy of the original Violation Worksheet form shall be used for documenting
correction of willful, repeated and serious violations and failure-to-correct items
during the follow-up inspections. If violation items were appropriately grouped in the
Violation Worksheet in the original case file, they may be grouped for the follow-up
inspection; if not, individual copies of the original Violation Worksheet forms shall be
used for each item. The correction of other-than-serious violations may be
documented in the narrative portion of the case file.

1.

Proper Documentation

The correction circumstances observed by the Compliance Officer shall be
specifically described in the Violation Worksheet, including any applicable
dimensions, materials, specifications, personal protective equipment,
engineering controls, measurements or readings, or other conditions. Brief
summations such as “corrected” or “in compliance” will not be accepted as
proper documentation for violations which are corrected. When appropriate,
this written description shall be supplemented by a videotape or a photograph
to illustrate correction circumstances.

Sampling

The Compliance Officer conducting a follow-up inspection to determine
compliance with violations of air contaminants and noise standards shall
decide whether sampling is necessary, and if so, what kind; i.e., spot sampling,
short-term sampling, or full-shift sampling. If there is reasonable probability
of an issuance of a Notification of Failure to Abate Alleged Violation, full-shift
sampling is required.

Narrative

The Compliance Officer shall include in the narrative the findings of the
inspection, along with recommendations for action. In order to reach a valid
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conclusion when recommending action, it is important to have all the
pertinent factors available in an organized manner.

4, Failure to Abate
In the event that any item has not been abated, complete documentation shall
be included on a Violation Worksheet.

Follow-up Files
A copy of the follow-up inspection reports shall be included with the original (parent)
case file.

Conduct of Monitoring Inspection (Extensions of Abatement and Long-term
Abatement)

1. General
An inspection shall be classified as a monitoring inspection when a safety and
health inspection is conducted for one or more of the following purposes:

a. To determine the progress an employer is making toward final
abatement;

b. To ensure that the target dates of a multi-step abatement plan are
being met;

C. To ensure that an employer’s petition for the modification of

abatement dates is made in good faith and that the employer has
attempted to implement necessary controls as expeditiously as
possible;

d. To ensure that the employees are being properly protected until final
controls are implemented,;

e. To ensure that the terms of a permanent variance are being met;
f. To provide abatement assistance for items under citation;
g. To ensure that the terms of a corporate-wide settlement agreement

are being carried out;

2. Specifics

a. Monitoring visits shall be conducted for requests for modification of
abatement dates on serious, willful and repeated violations which
would extend the final abatement date by more than one year from
the citation issuance date.

(1) These inspections shall be conducted as soon as possible after
first contact with the employer but no later than 15 working days
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following the receipt of certification of posting, unless an
extension is requested from and granted by the Commissioner.

(2) Such inspections shall have a priority equal to that of serious
complaints. The seriousness of the hazards requiring abatement
shall determine the priority among monitoring inspections.

Monitoring visits in response to requests for modifications of
abatement date for other-than-serious violations or for serious, willful
or repeated violations which would result in a final abatement date of
one year or less from the citation issuance date shall be scheduled at
the discretion of the Regional Safety or Health Director, based on the
gravity of the violation and on resource availability.

(1) These inspections shall be conducted as soon as possible after
first contact with the employer, but no later than 15 working
days following the receipt of certification of posting, unless an
extension is requested from and granted by the Commissioner.

(2) Such inspections shall have a priority equal to that of Serious
complaints. The seriousness of the hazards requiring abatement
shall determine the priority among monitoring inspections.

Monitoring visits shall be scheduled to check on progress made on
long-term or multi-step abatement plans whenever abatement dates
extend beyond one year from the issuance date of the citation.

(1) These inspections shall be scheduled every six months, counted
from the citation date until final abatement has been achieved
for all cited violations. If the case has been contested, the final
order date, rather than the citation date, shall be used as a
starting point. A settlement agreement may specify an
alternative monitoring schedule.

(2) If the employer is submitting satisfactory quarterly progress
reports and if, after careful review, that these reports reflect
adequate progress on implementation of control measures and
adequate interim protection for employees, a monitoring
inspection may be conducted every 12 months counted from the
date of the final order.

(3) Such inspections shall have a priority equal to that of serious
complaints. The seriousness of the hazards requiring abatement

shall determine the priority among monitoring inspections.

Monitoring visits shall be scheduled to verify compliance with the
terms of granted variances.
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(1) The Regional Safety or Health Director shall review each variance
annually to determine if an inspection is warranted based on:

(a) Significant differences from standards;
(b) No monitoring for current and two previous fiscal years; or

(c) Employer not in compliance with terms on previous
inspections.

(2) Such inspections shall have a priority equal to that of a serious
complaint.

(3) Avreporton the results of these monitoring visits shall be sent by
the Regional Safety or Health Director to the Division of Legal
Support through the appropriate Program Director.

e. Monitoring visits shall be scheduled to verify compliance with the
terms of corporate-wide settlement agreements.

f. Monitoring visits may also be made for other reasons, as outlined
elsewhere in this chapter.

Procedures
Monitoring inspections shall be conducted in the same manner as follow-up
inspections described above.
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INSPECTION PREPARATION

Inspection Preparation - General

The conduct of effective inspections requires professional judgment by the Compliance Officer
in the identification, evaluation and accurate reporting of the safety and health conditions and
practices in the workplace. The Regional Safety and Regional Health Director will make a
determination as to the most appropriate CSHO to assign to the inspection, e.g., a new
apprentice should not be assigned to complete a comprehensive inspection of a large, complex
manufacturing or other similar type facility or worksite.

A programmed inspection is generally a comprehensive inspection of the worksite, but may be
limited as necessary in view of resource availability and other compliance priorities. Therefore,
inspections may vary considerably in scope and detail, depending upon the circumstances in
each case. For example, low-hazard areas, such as office space, may be excluded from
inspection without affecting the comprehensiveness of the inspection.

Inspection Planning

It is important that the Compliance Officer adequately prepare for each inspection. Due to the
wide variety of industries and associated hazards likely to be encountered, pre-inspection
preparation is essential to the conduct of a quality inspection. Compliance Officers shall plan
individual schedules in advance in coordination with their Regional Safety or Health Director,
reflecting inspection priorities.

A. Background Review
Due to the wide variety of industries and associated hazards likely to be encountered,
to ensure the conduct of a quality inspection, the Compliance Officer, together with
the Regional Safety or Health Director, if appropriate, shall carefully review:

1. Specific Information
All pertinent information contained in the establishment file and appropriate
reference sources to become knowledgeable in the potential hazards and
industrial processes that may be encountered and shall identify the personal
protective equipment necessary for protection against these anticipated
hazards.

2. Appropriate Standards and Sampling Methods
Based on experience and information on file concerning the establishment,

select the instruments that will be needed for the inspection and prepare
them according to the standard methods of sampling and calibration.

3. Review of Previous Citations
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During review of previous inspection case files, Compliance Officers shall note
those citations that were issued and their abatement status as documented in
the case file, especially those deemed high gravity serious and willful.

Review of Inspection History

1. Pre-inspection Data Review

Compliance Officers will carefully review data available at the Regional Office
for information relevant to the establishment scheduled for inspection. This
may include inspection files and source reference material relevant to the
industry. Compliance Officers will also conduct an establishment search by
accessing the OIS database. Compliance Officers should use name variations
and address-matching in their establishment search to maximize their efforts
due to possible prior incorrect OIS entry, company name changes, and
corporate status, e.g., LLC, Inc.

2. Previous Federal or Other State Plan State Citations
If an establishment has an inspection history that includes citations received
while performing work in a state under direct federal OSHA enforcement or
another State Plan State, Compliance Officers should be aware of this
information. This inspection history may be used to document an employer’s
heightened awareness of a hazard and/or standard in order to support the
development of a willful citation and may be considered in determining
eligibility for the history penalty reduction. However, a federal OSHA direct
enforcement citation, a citation by a state plan program of another state, or a
VOSH citation from a different VOSH region may not be used to support a
repeat violation. In certain circumstances it may be used as proof of prior
knowledge to support issuance of a willful violation.

Review of Cooperative Program Participation
Refer to Chapter 3, Program Planning, for Review of Voluntary Compliance Programs.

Coordination with VOSH Consultant

The Compliance Officer shall determine whether an onsite consultation visit has
recently been conducted or is in progress. If the employer has received a limited
service onsite consultation visit, or if an unprogrammed compliance inspection will
be conducted, the Compliance Officer shall determine whether the VOSH Consultant
has established any abatement date(s) which has not yet expired for any serious
hazard(s). The compliance inspection may not include any item covered by the VOSH
Consultant’s abatement plan. (Refer to Chapter 3, Program Planning.)

NOTE: An employer who has received a comprehensive onsite consultation visit
MAY BE EXEMPT from programmed inspections for the twelve month
period following the consultation visit.
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Safety and Health Issues Relating to Compliance Officers

1. Hazard Assessment

If the employer has a written certification that a hazard assessment has been
performed pursuant to §1910.132(d), the Compliance Officer shall request a
copy. If the hazard assessment itself is not in writing, the Compliance Officer
shall ask the person who signed the certification to describe all potential
workplace hazards and then select appropriate personal protective
equipment (PPE). If there is no hazard assessment, the Compliance Officer will
determine potential hazards from sources such as the OSHA 300 Log of injuries
and illnesses and shall select personal protective equipment accordingly.

2. Inspection Materials and Equipment
The Compliance Officer shall have all report forms in sufficient quantity to
conduct the inspection, all assigned personal protective equipment available
for use in serviceable condition, and appropriate handouts, if available.

a. Unassigned PPE. If, based on the pre-inspection review or upon facts
discovered at the worksite, the need for unassigned personal
protective equipment (PPE) is identified, the Regional Safety or Health
Director shall ensure that any required equipment is provided prior to
entry into the facility or worksite. Prior to the inspection, the Regional
Safety or Health Director shall ensure that the Compliance Officer has
been trained in the uses and limitations of such equipment.

b. Hard Hats, Safety Glasses and Safety Shoes. The Regional Safety or
Health Director shall assure that appropriate PPE is provided to and
used by Compliance Officers. This includes training on the proper use
and limitations of the equipment. At a minimum, approved hard hats,
approved safety glasses with permanently or rigidly attached side
shields, and approved safety shoes shall be worn by Compliance
Officers on the walkaround phase of the onsite visit, unless the CSHO
determines that the visit is being conducted at a worksite where no
overhead hazards, eye hazards, and/or foot hazards are present. This
will set an example for industry and provide minimum acceptable
protection for the Compliance Officer. The Regional Safety or Health
Director may consult with the appropriate Health or Safety Program
Director as necessary.

C. Special or Additional Equipment. If there is a need for special or
additional equipment, the Regional Safety or Health Director shall be
consulted to ensure that training in the use, and limitation, of such
equipment has been accomplished prior to the inspection. The
Regional Safety or Health Director shall ensure that a review or
recheck in the use of all equipment is given to the Compliance Officer
at least once a year.

3. Respiratory Protection
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Inspections involving the use of negative pressure respirators shall not be
assigned without a determination, using guidelines established by a physician,
that the Compliance Officer may use a respirator. Also, the Compliance Officer
has to have had an adequate quantitative fit test within the last year. Since
respirators with tight-fitting face pieces require the skin to be clean shaven at
the points where sealing occurs, Compliance Officers assigned to conduct
inspections which involve the use of such respirators shall not have facial hair
which interferes with the face to facepiece seal or function of the respirator
valve(s).

Compliance Officers must wear respirators when and where required, and
must care for and maintain respirators in accordance with the training
provided.

a. Pre-inspection Evaluation. Compliance Officers shall conduct a pre-
inspection evaluation for potential exposure to chemicals. If
hazardous chemicals are identified during the pre-inspection
evaluation then, prior to entering any hazardous areas, the
Compliance Officer shall identify those work areas, processes, or tasks
that require respiratory protection.

The hazard assessment requirement in §1910.132(d) does not apply
to respirators; see VOSH PD 09-004, Respiratory Protection Manual,
dated 15 February 2000. Compliance Officers shall review all pertinent
information contained in the establishment file and appropriate
reference sources to become knowledgeable with the industrial
processes and potential respiratory hazards that may be encountered.

During the opening conference, a list of hazardous substances shall be
obtained or identified, along with any air monitoring results.
Compliance Officers shall determine if they have the appropriate
respirator to protect against chemicals present at the work site. The
CSHO shall not enter any areas of the worksite where there is a
potential for respiratory hazards until the appropriate respirator
and/or other personal protective equipment is available.

b. Notification. Compliance Officers must notify their supervisor or the
respiratory protection program administrator if:

(2) A respirator no longer fits well. In such cases, a Compliance
Officer should request a replacement that fits properly; or

(2) Compliance Officers encounter any respiratory hazards during
inspections or on-site visits that they believe have not been
previously or adequately addressed during the site visit; or

(3) There are any other concerns regarding the program.
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Safety and Health Rules and Practices

Compliance Officers must comply with all appropriate safety and health rules
and practices at the establishment and wear or use the safety clothing or
protective equipment required by VOSH standards or by the employer for the
protection of employees. Where the employer requires the CSHO to wear PPE
which goes beyond the requirements of the VOSH standards the employer
must provide the PPE.

Restrictions

Compliance Officers will not enter any area where special entrance
restrictions apply until the required precautions have been taken.

It shall be the Regional Safety or Health Director's responsibility to determine
that an inspection may be conducted without exposing the Compliance Officer
to hazardous situations and to procure whatever materials and equipment are
needed for the safe conduct of the inspection.

Workplace Violence — CSHO Training and Workplace Violence Prevention
Programs

a. CSHO Training.

Prior to conducting an inspection in response to a complaint of
workplace violence, a CSHO must have received training that
addresses the issues of workplace violence. Such training should
include OSHA’s 1000 Course, Regional Office training or other similar
course work.

b. Establishment Workplace Violence Prevention Programs.

If the employer is in an industry VOSH has identified as a high risk for
workplace violence (such as late-night retail, social service and health-
care settings, and correctional facilities) the CSHO should inquire
about the existence of a workplace violence prevention program. If
such a program exists, the CSHO shall ask the person responsible for
the program to describe all the potential workplace hazards. If there
is no workplace violence prevention plan, the CSHO will determine
potential workplace violence hazards from sources such as the OSHA
300 log of injuries and illnesses and other relevant records.

NOTE: If training is provided to staff members on workplace
violence, the CSHO should conduct the inspection with a staff
member who has received the training. If the CSHO does not
deem that the existing protections are sufficient, the CSHO
should not enter the facility or area within the facility that he
or she considers dangerous.

c. CSHOs must notify their supervisor if they experience or withess any
incident of workplace violence.
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Advance Notice

1.

Policy

General Prohibition. Section 40.1-51.3:1 of the Code of Virginia and
§230 of the VOSH Administrative Regulation Manual contain a general
prohibition against the giving of advance notice of inspections. The
VOSH Program regulates many conditions that are subject to speedy
alteration and disguise by employers. To forestall such changes in
worksite conditions, unauthorized advance notice is prohibited unless
specifically exempted in each case by the applicable VOSH Program
Director. The penalty for giving unauthorized advanced notice ranges
between $100 and $1,000 and/or imprisonment for not more than six
months. (See §40.1-51.3:1 of the Code of Virginia.)

Exceptions to Advance Notice. There may be occasions when advance
notice is necessary to conduct an effective investigation. These
occasions are narrow exceptions to the statutory prohibition against
advance notice. As per §230 of the VOSH Administrative Regulation
Manual, advance notice of inspections may be given only with the
authorization of the applicable VOSH Program Manager or designee
and only in the following situations:

(2) In cases of apparent imminent danger to enable the employer
to correct the danger as quickly as possible;

(2) When the inspection can most effectively be conducted after
regular business hours or when special preparations are
necessary;

(3) To ensure the presence of employer and employee

representatives or other appropriate personnel who are
needed to aid in the inspection; and

(4) When giving advance notice would enhance the probability of
an effective and thorough inspection; e.g., in complex fatality
investigations.

In cases of apparent imminent danger, advance notice may be given
by the Compliance Officer without such authorization if the VOSH
Program Manager or designee is not immediately available.

Delays. Advance notice exists whenever the Regional Office sets up a
specific date or time with the employer for the Compliance Officer to
begin an inspection. Any delays in the conduct of the inspection shall
be kept to an absolute minimum. Lengthy or unreasonable delays
shall be brought to the attention of the Regional Safety or Health
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Director or designee. Advance notice generally does not include non-
specific indications of potential future inspections.

In unusual circumstances, the Regional Safety or Health Director or
designee may decide that a delay is necessary. In those cases the
employer or the Compliance Officer shall notify affected employee
representatives, if any, of the delay and shall keep them informed of
the status of the inspection.

(1)

(2)

(3)

Delay Approved. Although advance notice generally does not
exist after the Compliance Officer has arrived at the worksite,
presented credentials and announced the inspection, many
causes can serve to delay or interrupt the continued conduct
of the inspection. For example, the employer representative
on site may request a delay of entry pending the return of the
president or some other higher ranking official.

(a) Such delays shall be as short as possible. If a request
for delay by an employer or an employee
representative appears reasonable, the Compliance
Officer may delay or interrupt the inspection for up to
an hour. The Regional Safety or Health Director shall
be contacted if the delay lasts or is anticipated to last
longer than one hour.

(b) The Regional Safety or Health Director shall decide
whether the circumstances justify a delay of more
than one hour and, if so, for how long. If the delay
appears reasonable, the inspection may be delayed or
interrupted for the time judged necessary, but in no
case for longer than five (5) working days.

(c) The inspection shall be resumed as soon as
reasonably possible. Delays or interruptions of less
than five (5) working days shall not require
implementation of advance notice procedures.

Delay Not Approved. If the employer or the employee
representative requests a delay which the Regional Safety or
Health Director believes is unreasonable or without sufficient
justification, e.g., too long, not good faith, or otherwise
without merit, the Compliance Officer shall inform the
requester that VOSH policy does not allow for such a delay. If
the employer representative continues to insist on the delay,
the situation shall be treated as a refusal of entry.

Other Circumstances. In unusual circumstances, the Regional
Safety or Health Director, in consultation with the appropriate
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program director may decide that a delay of more than five
(5) working days is necessary; e.g., compliance personnel may
not be available in the Regional or Branch Office because of
higher priority demands. Any situation, except a delay after
the initial walkaround is completed, involving a delay of more
than five (5) working days, whatever the justification, shall be
handled as advance notice and must be approved by the
appropriate program director.

2. Documentation and Procedures for Advance Notice

Updated August 1, 2020

Case File Documentation. The conditions requiring advance notice
shall be specified and the procedures followed shall be detailed in the
case file.

Lead Time. If it is decided that advance notice will be given, the
Compliance Officer shall do so by telephone or in person. No advance
notice may be given more than 24 hours before the inspection except
in unusual circumstances that justify such notice. Documentation of
the conditions requiring advance notice and the procedures followed
shall be included in the case file.

Construction or Multi-Employer Worksites. If advance notice is to be
given at a construction or other multi-employer worksite, the
Compliance Officer shall contact the general contractor. If there are
two or more general contractors, all shall be contacted. The general
contractor shall be instructed to advise all subcontractors on the site
of the inspections.

Initial Employer Contact. During telephone contact with the
employer, the Compliance Officer shall identify himself, explain the
purpose of the inspection, state when the inspection is expected to be
conducted, find out the employer’s normal business hours and
whether special protective equipment or precautions are required. If
security clearances or immunizations are necessary, the Regional
Safety or Health Director shall be notified.

Employer and Employee Representatives. An important purpose of
advance notice is to make arrangements for the presence of employer
and employee representatives to aid in conducting an effective and
thorough inspection. A responsible management official shall be
requested to assist in the inspection.

The Compliance Officer shall advise the employer that §40.1-51.2(d)
of the Code of Virginia and §230 of the VOSH Administrative
Regulation Manual require that an employee representative be given
an opportunity to participate in the inspection.
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Determination of Employee Labor Organizations. The Compliance
Officer shall determine if employees at the establishment are
represented by a labor organization(s) and if there is a safety
committee with employee representatives. When advance notice is
given, the Compliance Officer shall advise the employer to promptly
notify the authorized employee representative(s).

Subcontractor Notification by the General Contractor. If a general
contractor is contacted, the Compliance Officer will tell the contractor
to instruct each subcontractor to notify employee representatives of
the inspection promptly.

Compliance Officer Notification to Employee Representative. When
requested by an employer who furnishes the identity of the
representative, the Compliance Officer shall promptly inform the
employee representative of the inspection and shall provide any other
information necessary in accordance with §230 of the VOSH
Administrative Regulation Manual.

Employee Notification - Other. The advance notice requirement for
employees applies only if there is a known representative authorized
by employees, such as a labor organization or a safety committee with
employee representatives. If there is no authorized employee
representative or if it cannot be determined with reasonable certainty
who the representative is, the Compliance Officer shall consult with a
reasonable number of employees during the inspection to determine
the impact or possible adverse effects of the advance notice.

Pre-Inspection Compulsory Process

1. Inspection Warrants
Generally, warrants are sought if there is evidence that: 1) an employer is
likely to refuse entry, i.e., a history of denied entry in previous inspections; or
2) that a job will only last a short time; or 3) that job processes will be changing

rapidly.

a.

Authorization. Virginia Code §§40.1-49.9, et seq., authorizes the
agency to seek a warrant in advance of an attempted inspection if
circumstances are such that “pre-inspection process (is) desirable or
necessary.”

Procedure. The Regional Safety or Health Director or designee may,

after consultation with the Director of the Division of Legal Support,
authorize the Division of Legal Support to seek an inspection warrant
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in advance of an attempt to inspect or investigate whenever
circumstances indicate the desirability of such warrants such as:
® Previous denial of entry for past inspections;
e Knowledge that a job will only last a short time; or
® Job processes will be changing rapidly.
2. Pre-Inspection Interrogatories

a. Authorization. Section 40.1-6 of the Code of Virginia authorizes the
Commissioner to issue interrogatories and to require records and
information necessary for inspections be made available to the
Compliance Officer.

b. Timing of Issuance. Interrogatories may also be issued prior to any
attempt to contact the employer or other person for evidence related
to a VOSH inspection or investigation.

H. Security Clearance
1. Personal Security Clearance

Some establishments have areas which contain material or processes which
are classified by the U. S. Government in the interest of national security.

Obtaining Entry. If VOSH has difficulty obtaining entry into a classified
area, the Compliance Officer shall thoroughly document the facts -
including the type of security clearance necessary, the areas that are
classified, the controlling employer representative and, if possible, the
type of work being performed. The inspection shall be continued in all
other areas not classified.

Provide Information. The information concerning the classified areas
shall be called in to the Regional Safety or Health Director as soon as
possible, either during or at the conclusion of the walkaround, and the
telephoned information shall be recorded in the case diary log of the
case file.

Federal Involvement. If the Regional Safety or Health Director
determines that further action must be taken regarding the classified
areas he shall consult with the appropriate Program Director who may,
if he deems it necessary, refer that part of the inspection to the federal
OSHA Regional Office for possible federal action. The Regional Safety
or Health Director shall be informed of this action.

2. Classified and Trade Secret Information
Any classified or trade secret information and/or personal knowledge of such
information by VOSH personnel shall be handled in accordance with the

Updated August 1, 2020
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regulations of §40.1-51.4:1 of the Code of Virginia which protects the
confidentiality of trade secret information during the course of a VOSH
inspection.

The collection of such information, and the number of personnel with access
toit, shall be limited to the minimum necessary for the conduct of compliance
activities. The Compliance Officer shall identify classified and trade secret
information as such in the case file. (See also Chapter 5, V. E.)

If classified or trade secrets are identified by the employer, the Compliance
Officer will explain that VOSH is required by law to preserve the confidentiality
of all information which might reveal a trade secret in accordance with §40.1-
51.4:1 of the Code of Virginia and §250 of the VOSH Administrative Regulation
Manual.

Use of Expert Assistance

1. Determination of Need

The decision about the need for expert assistance to aid in the conduct of the
investigation shall be made as soon as possible after the Compliance Officer
has arrived at the site. That decision shall be made by the Regional Safety or
Health Director in consultation with the Program Director upon the
recommendation of the Compliance Officer. The appropriate program
Director shall arrange for a specialist from within VOSH or a qualified outside
consultant to assist in an inspection or investigation when the need for such
expertise is identified.

2. Expert Selection
a. Choice of Experts. Experts to be used are listed in priority order for
selection:

(2) VOSH Personnel. VOSH personnel shall generally be the first
choice as experts, rather than individuals external to the
VOSH Program. Any available VOSH 21(d) consultation
personnel shall be called upon as experts whenever
appropriate.

(2) OSHA / NIOSH. If no VOSH experts are available, then, federal
OSHA Regional/National Office personnel or NIOSH
personnel, in that order, are second in order of preference.

11
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(a) If OSHA personnel are to be used, the Program
Director shall contact the OSHA Region |l
Administrator, who will make the arrangements.

(b) Arrangements for NIOSH experts shall be made
through the OSHA Region Il Administrator with the
NIOSH Regional or National Office, as appropriate.

(3) Other Virginia State Agency. If the required expertise is
determined to be unavailable internally from VOSH, OSHA, or
NIOSH but is available through an expert from another
Virginia state agency, the appropriate Program Director shall
contact the appropriate office of the other agency to request
and coordinate such assistance. If necessary, a letter to the
appropriate state agency requesting such assistance shall be
prepared for the signature of the Commissioner to confirm
the interagency staff discussions regarding the request for
such assistance. The letter shall be forwarded to the other
agency following the Commissioner’s signature.

(4) External Consultants. In general, a consultant or “outside
expert” is a person from the private sector or academia who
is paid a fee for their special expertise. A consultant or
outside expert will normally be selected only when no other
qualified individual is available from sources in items (1)-(3)
above. Use of a consultant or an outside expert shall be
approved by the Program Director and Assistant
Commissioner prior to contacting the individual. Contractual
arrangements shall be coordinated through the Program
Director, Director of Administrative and Financial Services,
and the Assistant Commissioner.

Implementation

Expert assistance may be necessary during inspections for the implementation
of engineering or administrative controls involving, but not limited to, noise,
air contaminants, complicated machine guarding and construction.

Performance

VOSH, or OSHA personnel acting as specialists or experts may accompany the
Compliance Officer or they may perform their tasks separately. NIOSH
personnel or external consultants must be accompanied by the Compliance
Officer. All specialists and outside consultants shall be briefed on the purpose
of the inspection and the personal protective equipment to be utilized.
Outside consultants must be accompanied by a Compliance Officer. Outside
consultants will work within the specifications of the contract developed by
the Division of Legal Support and approved by the Office of the Attorney
General, when required.

12
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Reporting

All data, conclusions, findings, and/or recommendations from the assigned
specialists or experts defined in subsections 1- 4 above shall be made part of
the inspection report, including information on any actions taken by the
employer in response to any such recommendations.
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INSPECTION PROCEDURES

Inspection Scope

A.

Categories
Inspections, either programmed or unprogrammed, fall into one of two categories
depending on the scope of the inspection:

1. Comprehensive
A comprehensive inspection is a substantially complete and thorough
inspection of all potentially hazardous areas of the establishment. A
programmed public sector inspection is generally a comprehensive inspection
of the worksite but may be limited, as necessary, in view of resource
availability and other compliance priorities.

An inspection may be deemed comprehensive even though, as a result of
professional judgment, not all potentially hazardous conditions or practices
within those areas are inspected. In those cases where not all of the
hazardous conditions or practices are inspected, it shall be noted and
documented in the case file. Low-hazard areas, such as office space, may be
excluded from inspection without affecting the comprehensiveness of the
inspection.

2. Partial
A partial inspection, as would normally result from a complaint or referral, is
one whose focus is limited to certain potentially hazardous areas, operations,
conditions or practices at the establishment.

Based on the investigation, the Compliance Officer shall recommend whether
the scope of the inspection should be expanded based on the investigation to
their Regional Safety or Health Director who shall make the decision in
accordance with the guidelines in paragraph B. Every partial inspection,
whether programmed or unprogrammed, shall include:

a. The principal focus, e.g., imminent danger or complaint investigation;
b. A review of injury and illness records;
C. An assessment of the employer’s hazard communication -

§1910.1200, lockout/tagout - §1910.147, confined space -§1910.146,
and bloodborne pathogens - §1910.1030, programs; and

d. An evaluation of the employer’s safety and health management

program. Follow-up inspections may be exempt from this rule.
Expanding the Scope of an Inspection
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The method of expanding the scope detailed below does not entail expansion of the
scope to comprehensive. This type of expansion is only to cover certain limited

additional areas of the worksite which were identified as having hazardous conditions
or potential violations in plain view. Programmed and unprogrammed inspections
which were initiated as partial scope inspections may be expanded under any of the
following circumstances which shall be documented in the case file:

Listed on the Current Inspection Schedule. The establishment is listed on the
current regional office safety or health inspection schedule and the deletion
criteria here or in the Planning Guide for Programmed Inspections do not apply;

No Complete Construction Inspection in Last Three Months. A substantially
complete inspection of a construction establishment has not been conducted
within the preceding three (3) months;

Documentation of a History of Significant Violation. VOSH or OSHA inspection
records or injury and illness records for the establishment or for the employer in
the case of a mobile worksite, indicate a history of significant violations;

Allegations Indicate Potential Hazards. The allegations providing the basis for the
unprogrammed inspection indicate the existence of potential hazards which can
be identified by expanding the inspection;

High Hazard Establishment Not on Current Inspection Schedule. For good cause,
asis determined by the Regional Safety or Health Director, e.g., the establishment
is not on the current regional office safety or health inspection schedule but the
establishment or its NAICS code is on the regional office safety or health high
hazard establishment list or high hazard NAICS code list;

Expansion of Partial Inspection. Partial inspections may be further expanded to
cover serious hazardous conditions observed in plain view and which were not
part of the original inspection;

Expansion Due to Violations Found. Inspections may be expanded if serious
violations are found within the original scope of the inspection.

1. Conduct of Inspection

The Compliance Officer shall enter the establishment to be inspected with an attitude
reflecting a professional, balanced, and thorough concern for the safety and health of
employees and employers. The conduct of effective workplace inspections requires
professional judgment by the Compliance Officer in the identification, evaluation and accurate
reporting of safety and health conditions and practices. Inspections may vary considerably in
scope and detail depending on the circumstances of each case.
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NOTE: Compliance Officers should be prepared to take photographs or to record video of any
violations they see in plain view prior to entry on site. See applicable sections for more
information.

A. Time of Inspection

Regular Working Hours
Inspections shall be made during regular working hours of the establishment
except when special circumstances indicate otherwise.

Necessity of Alternate Work Schedules for Special Circumstances

The Regional Safety or Health Director or designee and the Compliance Officer
shall determine if alternate work schedules are necessary regarding entry into
an inspection site during other than normal working hours. Permission for
entry during non-working hours should be sought from the Regional Safety or
Health Director.

B. Presenting Credentials

1.

Locate Who Is in Charge

At the beginning of the inspection, the Compliance Officer shall locate the
owner representative, operator or agent in charge at the workplace and
present credentials. On construction sites this will most often be the
representative of the general contractor.

Copying of Credentials

Compliance Officers shall not allow their credentials to be copied, digitized,
scanned, or to otherwise have the images or text captured or otherwise
reprographically reproduced. In such circumstances where this is requested
by the employer or other person in charge, the Compliance Officer shall advise
them that they may look and review the credentials and write down any
information from the credentials, but that the credentials may not be
electronically or photographically recorded or reproduced. Should the
employer persist in the request, the Compliance Officer shall contact the
applicable Regional Director for guidance.

Exception: Credentials may be copied by the Compliance Officer for
submission to the Virginia Department of Health (VDH) to facilitate acquisition
of a death certificate as part of a fatality investigation.

Request for Employer Representative

When neither the person in charge nor a management official is present,
contact may be made with the employer to request the presence of the
owner, operator or management official. The inspection shall not be delayed
unreasonably to await the arrival of the employer representative. Generally,
this delay should not exceed one hour. On occasions when the Compliance
Officer is waiting for the employer representative, the workforce may begin
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to leave the jobsite. In this situation the Compliance Officer should contact the
Regional Safety or Health Director or designee for guidance. If the person in
charge at the workplace cannot be determined, record the extent of the
inquiry in the case file and proceed with the physical inspection.

On multi-employer sites, the superintendent, project manager or other
representative of the general or prime contractor shall be asked to identify
the subcontractors or other contractors on the site, together with the names
of the individuals in charge of their operations.

a. Assemble subcontractors. The Compliance Officer shall then request
that these individuals be contacted and asked to assemble in the
general contractor’s office or other suitable location, together with
their employee representatives, if any.

b. No Postponement. The inspection shall not be postponed or
unreasonably delayed because of the unavailability of one or more
representatives.

C. Contact Any Federal Onsite Representative. If a Federal contracting
agency representative is onsite, the general contractor shall be asked
to contact the representative, advising him of the inspection and
extending an invitation to attend the opening conference and to
participate in the inspection.

Employer Interference or Refusal to Permit Inspection

Section 40.1-49.8 of the Code of Virginia provides that Compliance Officers may enter
without delay and at reasonable times any establishment covered under the law for
the purpose of conducting an inspection with the consent of the owner, operator, or
agent in charge of such workplace or with an appropriate order or warrant if no
consent is provided.

Unless the circumstances constitute a recognized exception to the warrant
requirement, i.e., consent, third party consent, plain view, open field, or exigent
circumstances, an employer has the constitutional right to require that the
Compliance Officer seek an inspection warrant prior to entering an establishment and
may refuse entry without such a warrant.

NOTE: It should be noted that on multi-employer worksites, valid consent can be
granted by the owner, or another employer with employees at the worksite,
for site entry.

1. Refusal of Entry or Inspection
a. Do Not Argue. The Compliance Officer shall not engage in argument

concerning refusal. When the employer refuses to permit entry upon
being presented proper credentials or allows entry but then refuses
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to permit or hinders the inspection in some way, a tactful attempt
shall be made to obtain as much information as possible about the
establishment. (See Appendix B., VOSH Refusal of Entry Form VOSH-
ROE).

Leave and Report. If the employer refuses to allow an inspection of
the establishment to proceed, the Compliance Officer shall leave the
premises and immediately report the refusal to the Regional Safety or
Health Director who shall notify the Division of Legal Support.

Inspect Where Able and Report Partial Refusal. If the employer raises
no objection to the inspection of certain portions of the workplace,
but objects to inspection of other portions, the Compliance Officer,
after informing the Regional Safety or Health Director of the partial
refusal, shall continue the inspection avoiding the portions of the
workplace about which the employer has raised objections.

Advise The Employer That Refusal Will Be Reported. In either case the
Compliance Officer shall advise the employer that the refusal will be
reported to the Regional Safety or Health Director and that the agency
may take further action, including obtaining an administrative search
warrant.

Answer Reasonable Questions. The Compliance Officer may answer
reasonable questions presented by the employer; e.g., the scope of
the inspection, purpose, anticipated length. The Compliance Officer
shall avoid giving any impression of unyielding insistence or
intimidation concerning the right to inspect.

State Property and Private Contractor. If the refusal of entry is made
by a private contractor working on state property the Compliance
Officer shall immediately report the refusal to the Regional Safety or
Health Director. The Compliance Officer shall remain in the area of the
site while the Regional Safety or Health Director contacts the Division
of Legal Support Bireetor to determine if consent to inspect the
premises can be obtained within a reasonable length of time from the
State as owner of the property. The Regional Safety or Health Director
shall inform the Compliance Officer as soon as possible whether or not
permission may be received within a reasonable period of time.

Report Refusal on Private Property. If the refusal of entry is made by
a private contractor working on private property, the Compliance
Officer shall immediately report the refusal to the Regional Safety or
Health Director. If the Regional Safety or Health Director believes the
private owner may give permission to enter, he will inform the Safety
or Health Program Director, contact the Division of Legal Support, and
then attempt to get the owner’s consent to inspect.
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Questionable Refusal
When permission to enter or inspect is not clearly given, the Compliance
Officer shall make an effort to clarify the employer’s intent.

a. Report Any Questionable Permission. If there is doubt as to whether
the employer intends to permit an inspection, the Compliance Officer
shall not proceed but shall contact the Regional Safety or Health
Director immediately.

b. Regional Safety or Health Director to Determine Status of Permission.
When the employer hesitates or leaves for a period of time so that
permission is not clearly given within one hour of initial entry, the
Compliance Officer shall contact the Regional Safety or Health
Director, who shall decide whether or not permission is being refused.

C. Clarification of Employer Intent. When the employer’s intent is
clarified the Compliance Officer shall either conduct the inspection or
proceed as outlined.

Employer Interference with Conduct of Inspection or Other Official Duties
Where entry has been allowed but the employer interferes with or limits any
important aspect of the inspection, the Compliance Officer shall immediately
contact the Regional Safety or Health Director for instructions on whether to
consider this action as a refusal. Examples of interference are refusals to
permit the walkaround, the examination of records essential to the inspection,
the taking of essential photographs and/or video the inspection of a particular
part of the premises, private employee interviews, or the refusal to allow
attachment of sampling devices. (See §40.1-49.8 of the Code of Virginia).

In cases of partial interference, the Regional Safety or Health Director may
permit the inspection to continue without resorting to a warrant, if the refusal
does not interfere with essential portions of the inspection.

Forcible Interference Against the Compliance Officer

Although the employer is legally entitled to refuse permission to conduct an
inspection without a warrant, the law does not permit forcible conduct against
the Compliance Officer. Section 40.1-10, Code of Virginia, makes it a criminal
offense to obstruct, in any manner, a Compliance Officer while engaged in the
performance of his official duties.

a. Types of Forcible Interference. The following illustrates the type of
forcible conduct or interference which shall be reported to the
Regional Safety or Health Director immediately:

(2) Anyone physically holding, grabbing, pushing, shoving, or in
any way limiting the Compliance Officer’s or other VOSH
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employee’s freedom of action or choice of action. The threat
of any action which limits freedom of action or choice of
action is included.

(2) Anyone striking, kicking, or in any way inflicting or attempting
to inflict injury, pain or shock on the Compliance Officer or
other VOSH employee. The threat of such actions is included
as is oral abuse which menaces or causes concern for the
official’s or employee’s personal safety.

(3) Anyone assaulting or threatening the Compliance Officer or
other VOSH employee with a weapon of any kind. The
handling or display of weapons in a menacing manner is
included.

Response to Forcible Interference. Whenever a Compliance Officer or
other VOSH employee encounters forcible resistance, opposition,
interference, etc., or is assaulted or threatened with assault while
engaged in the performance of official duties, all investigation activity
shall cease. The Compliance Officer shall depart the facility/site
immediately. The Regional Safety or Health Director shall be advised
as soon as possible and shall consult with the applicable Program
Director, and the Division of Legal Support to determine an
appropriate course of action.

Applicable Code of Virginia Statutes

§40.1-10. Offenses in regard to examinations, inspections, etc.

“...if any person in charge of any business establishment...obstructs in
any manner the inspection or investigation of such establishment or
the proper performance of the authorized duties of the Commissioner
or any of his representatives, he shall be guilty of a misdemeanor.
Such person, upon conviction thereof, shall be fined not exceeding
$100 or less than $25 or imprisoned in jail not exceeding 90 days, or
both.”

§18.2-416. Punishment for using abusive language to another.

“If any person shall, in the presence or hearing of another, curse or
abuse such other person, or use any violent abusive language to such
person...under circumstances reasonably calculated to provoke a
breach of the peace, he shall be guilty of a Class 3 misdemeanor.”

§18.2-57. Assault and battery
“Any person who shall commit a simple assault or assault and battery
shall be guilty of a Class 1 misdemeanor.”

§18.2-460. Obstructing justice; penalty.
7
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e §18.2-460.A. “If any person without just cause knowingly
obstructs a(n)...attorney for the Commonwealth, witness, any
law-enforcement officer...in the performance of his duties...shall
be guilty of a Class 1 misdemeanor.”

e §18.2-460.B. “Except as provided in subsection C, any person
who, by threats or force, knowingly attempts to intimidate or
impede a(n)...attorney for the Commonwealth, witness, any law-
enforcement officer,...lawfully engaged in his duties as such...is
guilty of a Class 1 misdemeanor.”

e §18.2-460.C. “If any person by threats of bodily harm or force
knowingly attempts to intimidate or impede a(n)...attorney for
the Commonwealth, witness, any law-enforcement officer,
lawfully engaged in the discharge of his duty...shall be guilty of a
Class 5 felony.”

Employer Failure to Produce Records, Documents, or Other Evidence and the
Use of Interrogatories

Whenever there is a reasonable need for records, documents, testimony or
other supporting evidence necessary for completing an inspection or an
investigation, the following procedures apply:

a.

Proceed Without Records. If a Compliance Officer seeking access to
injury or illness records to review them for sufficiency is denied access
to those records, the Compliance Officer shall proceed as for any
other case of refused entry.

NOTE:  An employer is required to keep illness and injury records by
$40.1-6, Code of Virginia, as well as 16VAC25-60-60,
(otherwise referred to as §60 of the VOSH Administrative
Regulation Manual.)

Notify Division of Legal Support. Upon receipt of notification of an
employer’s refusal to produce injury or illness records required by
VOSH, the Regional Safety or Health Director shall notify the Division
of Legal Support as soon as possible.

Division of Legal Support to Notify OAG. The Division of Legal Support
shall consult with the Office of the Attorney General (OAG) to
determine an appropriate course of action. Should the determination
be to seek an inspection warrant under §40.1-49.8 or to initiate legal
proceedings under §40.1-10, the Division of Legal Support shall
request the Assistant Attorney General and the appropriate
Commonwealth’s Attorney to take steps to obtain the appropriate
action through the circuit court.
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Interrogatories Served. Should the determination be to seek action
under §40.1-6(4), the Division of Legal Support shall contact the
applicable Safety or Heath Program Director and the Commissioner to
begin the process of serving interrogatories.

Method of Delivery. When proceeding under §40.1-6(4)
interrogatories may be served personally, certified mail with return
receipt requested, or professional courier/parcel delivery service.

The Person Who is Served. The person served may comply with the
interrogatories by making his answers available immediately to the
Compliance Officer upon service. He may also comply by contacting
the Regional Safety or Health Director and arranging for an acceptable
method of delivery of the required information or by mailing the
answers to the interrogatories to the Regional or Branch Office.

Timeliness. Compliance with the interrogatories must be within 30
days of the receipt of the interrogatories.

Interrogatories Answered by Person Served. If the person who has
been served answers the interrogatories, the inspection or other
investigation shall proceed as usual.

Refusal to Answer Interrogatories. If the person who has been served
refuses to answer the interrogatories, the Regional Safety or Health
Director shall proceed as usual for cases involving a refusal of entry
and shall refer the matter to the Division of Legal Support for
appropriate action.

Getting an Inspection Warrant
An inspection warrant will be obtained where a refusal of entry is total or

partial.

a.

Procedure. If it is determined that a warrant will be sought, the
Division of Legal Support shall proceed for warrant applications,
according to guidelines and procedures established in §§40.1-49.9
through 40.1-49.12 of the Code of Virginia.

Time Frame. Within one working day after the determination is made
that an inspection warrant is necessary, the Compliance Officer shall
complete the Refusal of Entry Form, and send it to the Regional Safety
or Health Director who shall transmit it to the Division of Legal
Support.

Compulsory Process
When a warrant is obtained requiring an employer to allow an inspection, the
Compliance Officer is authorized to conduct the inspection in accordance with

9

Updated August 1, 2020

Chapter 5



Virginia Department of Labor and Industry

VOSH Field Operations Manual

Chapter 5

Updated August 1, 2020

the provisions of the warrant. All questions from the employer concerning
reasonableness of any aspect of an inspection conducted pursuant to an
inspection warrant shall be referred to the Regional Safety or Health Director.

Action to Be Taken upon Receipt of an Inspection Warrant

The inspection shall normally begin within 24 hours of receipt of an inspection
warrant or of the date authorized by the inspection warrant for the beginning
of the inspection. Section 40.1-49.10, Code of Virginia, requires that warrants
be executed within 15 days of their issuance.

a. Employer To Be Served. The Compliance Officer shall serve a copy of
the inspection warrant on the employer and make a separate notation
as to the time, place, name, and job title of the individual served.

b. Enter the Date of Inspection. The date of entry to inspect using the
warrant shall be entered in the appropriate space on the inspection
warrant. Upon completion of the inspection, the Compliance Officer
will complete the return of service on the original inspection warrant,
sign and return it to the court.

C. Physical Resistance Anticipated. To determine an appropriate course
of action if physical resistance or interference by the employer is
anticipated, the Regional Safety or Health Director shall consult with
the applicable Program Director who shall inform the Program
Director and the Division of Legal Support.

Refused Entry or Interference With an Inspection Warrant

When an apparent refusal to permit entry or inspection is encountered upon
presenting the inspection warrant, the Compliance Officer shall specifically
inquire whether the employer is refusing to comply with the inspection
warrant.

a. Compliance Officer Procedure. If the employer refuses to comply or
if consent is not clearly given (e.g., the employer expresses an
objection to the inspection), the Compliance Officer shall not attempt
to conduct the inspection but shall leave the premises and contact the
Regional Safety or Health Director concerning further action. The
Compliance Officer shall make notations (including all possible
witnesses to the refusal or interference) and fully report all relevant
facts.

b. DLS Consulted By Regional Safety or Health Director. The Regional
Safety or Health Director shall consult with the Division of Legal
Support about procedures to be followed in obtaining forcible entry
in accordance with §40.1-49.11 of the Code of Virginia, including
returning to the worksite with a Sheriff’'s Deputy or other law
enforcement official, as directed by the Court.
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C. §40.1-49.11 of the Code of Virginia. No warrant shall be executed in
the absence of the owner, operator or agent in charge of the
particular place, things or persons unless specifically authorized by the
issuing judicial officer upon showing that such authority is reasonably
necessary to effect the purposes of a law or regulation being enforced.

An entry pursuant to this warrant shall not be made forcibly, except
that the issuing officer may expressly authorize a forcible entry (l)
where facts are shown sufficient to create a reasonable suspicion of
an immediate threat to an employee's health or safety, or (ii) where
facts are shown establishing that reasonable attempts to serve a
previous warrant have been unsuccessful. If forcible entry is
authorized, the warrant shall be issued jointly to the Commissioner
and to a law-enforcement officer who shall accompany the
Commissioner's representative during the execution.

Employee Participation

Compliance Officers shall advise employers that §40.1-51.2(d) of the Code of Virginia
and §240.3 of the VOSH ARM require that an employee representative be given an
opportunity to participate in the inspection.

1. Determine Worker Representation
Compliance Officers shall determine as soon as possible after arrival whether
the employees at the inspected worksite are represented and, if so, shall
ensure that employee representatives are afforded the opportunity to
participate in all phases of the inspection.

2. Employer Interference
If an employer resists or interferes with participation by employee
representatives in an inspection and the interference cannot be resolved by
the Compliance Officer, the resistance shall be construed as a refusal to permit
the inspection and the Regional Safety or Health Director or designee shall be
contacted.

NOTE: For the purpose of this manual, the term "employee
representative" refers to:

e A representative of the certified or recognized bargaining
agent, or, if none;

e An employee member of a safety and health committee who
has been chosen by the employees (employee committee
members or employees at large) as their VOSH representative;
or,
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e An individual employee who has been selected as the
walkaround representative by the employees of the
establishment. Refer to the VOSH Administrative Regulation
Manual.

E. Release for Entry

1. Compliance Officer Not to Sign Waivers

Compliance Officers shall not sign any form or release or agree to any waiver.
This includes any employer forms concerned with trade secret information. If
the employer requires that a form or release be signed or that the Compliance
Officer agree to a waiver before entering the establishment, the Compliance
Officer shall inform the employer of the Commissioner’s authority under
§40.1-49.8, Code of Virginia. If the employer still insists on the signing of a
form or release, the Compliance Officer shall suspend the inspection and
report the matter promptly to the Regional Safety or Health Director who shall
decide if the situation is to be treated as a refusal of entry.

2. Allowable Authorizations
Compliance Officers may obtain a pass or sign a visitor’s register, or any other
book or form used by the establishment to control the entry and movement
of persons upon its premises. Such signature shall not constitute any form of
a release or waiver of prosecution for liability under Title 40.1 of the Code of
Virginia.

F. Bankrupt or Out of Business

1. Out of Business
If the establishment scheduled for inspection is found to have ceased business
and there is no known successor, the Compliance Officer shall report the facts
to the Regional Safety or Health Director or designee.

2. Operating in Bankruptcy
If an employer, although bankrupt, is continuing to operate on the date of the
scheduled inspection, the inspection shall proceed.

3. Requirement to Comply
An employer must comply with Title 40.1 of the Code of Virginia until the day
the business actually ceases to operate.

G. Employee Responsibilities

1. Employee Code Requirements
Section 40.1-51.2(a) of the Code of Virginia states: “It shall be the duty of each
employee to comply with all occupational safety and health rules and
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regulations issued pursuant to this chapter and any orders issued thereunder
which are applicable to his own action and conduct.” It does not provide for
the issuance of citations or the proposal of penalties against employees.
Employers are responsible for employee compliance with the standards.

2. Employee Refusal
In cases where Compliance Officers determine that employees are
systematically refusing to comply with a standard applicable to their own
action and conduct, the matter shall be referred to the Regional Safety or
Health Director who shall consult with the applicable VOSH Safety or Health
Program Director.

3. Compliance Officer to Avoid Labor-management Disputes

Under no circumstances are Compliance Officers to become involved in an
onsite dispute involving labor-management issues or interpretation of
collective-bargaining agreements. Compliance Officers are expected to obtain
sufficient information to assess whether the employer is using its authority to
ensure employee compliance with §40.1-51.2(a) of the Code of Virginia.
Concerted refusals to comply by employees will not bar the issuance of a
citation if the employer has failed to exercise its control to the maximum
extent reasonable, including discipline and discharge.

Strike or Labor Dispute

Plants or establishments may be inspected regardless of the existence of labor
disputes, such as work stoppages, strikes or picketing. If the Compliance Officer
identifies an unanticipated labor dispute at a proposed inspection site, the Regional
Safety or Health Director or designee shall be consulted before any contact is made.

1. Programmed Inspections
Programmed inspections may be deferred during a strike or labor dispute,
either between a recognized union and the employer or between two unions
competing for bargaining rights in the establishment.

2. Unprogrammed Inspections

a. Assessment. Unprogrammed inspections (complaints, fatalities,
referrals, etc.) will be performed during strikes or labor disputes.
However, the credibility and veracity of any complaint shall be
thoroughly assessed by the Regional Safety or Health Director or
designee prior to scheduling an inspection.

b. Picket Line. If there is a picket line at the establishment, Compliance
Officers shall attempt to locate and inform the appropriate union
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official of the reason for the inspection prior to initiating the
inspection.

C. Nonpartisan. During the inspection, Compliance Officers will make
every effort to ensure that their actions are not interpreted as
supporting either party to the labor dispute.

Variances

The employer’s requirement to comply with a standard may be modified through
granting of a variance, as outlined in §190 of the VOSH ARM. The Compliance Officer
shall inform the Regional Safety or Health Director who shall contact DLS if there is a
need to determine the validity of an employer’s claim of having a VOSH variance to a
particular standard.

1. No Citation Issued If in Compliance
An employer will not be subject to citation if the observed condition is in
compliance with an existing variance issued to that employer.

2. Citation Issued If Not in Compliance
In the event that an employer is not in compliance with the requirement(s) of
the issued variance, a violation of the applicable standard shall be cited with
a reference in the citation to the variance provision that has not been met.

Severe Weather Conditions

If severe weather conditions encountered during an inspection cause workplace
activities to shut down, the inspection shall be continued at a later time as soon as
weather permits.

1. Inspection Terminated
If work continues during adverse conditions but the Compliance Officer
decides that the weather interferes with the effectiveness of the inspection or
personal safety, it shall be terminated and continued when conditions
improve.

2. Inspection Not Terminated
If work continues and the Compliance Officer decides to continue the
inspection in spite of bad weather, hazardous conditions created by the
weather shall be noted since they may be the subject of later citation.

No Inspection

If a scheduled inspection cannot be conducted, the Compliance Officer shall document
the reasons for not conducting the inspection. The case file shall include the names of
persons contacted, if any.
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Opening Conference

A.

General

Compliance Officers shall attempt to inform all affected employers of the purpose of
the inspection, provide a copy of the complaint if applicable, and include any
employee representatives, unless the employer objects. The Compliance Officers shall
obtain the employer’s consent to include participation of an employee representative,
as defined, when appropriate.

The Compliance Officer shall briefly indicate that VOSH shares the employer’s and
employee’s common goal of reducing workplace injuries and illnesses; that the agency
is developing a variety of different cooperative approaches which are designed to
assist the employer in achieving this goal; and that a more detailed discussion will take
place during the closing conference.

1.

Attendance at Opening Conference

a. Joint. Compliance Officers shall conduct a joint opening conference
with employer and employee representatives unless either party
objects.

b. Separate. If there is objection to a joint conference, the Compliance

Officer shall conduct separate conferences with employer and
employee representatives.

Brevity

The opening conference shall be kept as brief as possible, generally no longer
that one hour so that the compliance officer may quickly proceed to the
walkaround.

NOTE: An abbreviated opening conference shall be conducted whenever the
Compliance Officer believes that the circumstances at the worksite
dictate that the walkaround begin as promptly as possible. In such
cases the opening conference shall be limited to the bare essentials;
identification, purpose of visit, and a request for employer and
employee representatives. The other elements shall be fully addressed
after completion of the walkaround or in the closing conference.

Notification of Rights and Opportunity to Participate

At the start of the opening conference, Compliance Officers will provide both
the employer and the employee representative(s) copies of their rights during
the inspection, including the opportunity to participate in the physical
inspection of the workplace. Pursuant to §240 of the VOSH Administrative
Regulation Manual, the employer and the employee representatives shall be
informed of the opportunity to participate in the physical inspection of the
workplace.
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Handouts and Additional Items

During the opening conference the Compliance Officer, if needed, may
provide the employer and employee representatives with copies of the VOSH
poster and with blank OSHA-300 Forms, and informational handouts and
materials. The Compliance Officer shall also inform the employer and
employee representatives of procedures for obtaining additional copies of any
materials of which the Compliance Officer may not have a sufficient quantity
on hand.

Hazard Assessment Certification

Conditions of the worksite shall be noted upon arrival, as well as any changes
that may occur during the opening conference. Compliance Officers shall
request a copy of the written certification that a hazard assessment has been
performed by the employer in accordance with §1910.132(d). Compliance
Officers should then ask about any potential worksite exposures and select
appropriate personal protective equipment.

Purpose of Inspection

Compliance Officers shall outline in general terms the scope of the inspection,
including the need for private employee interviews, physical inspection of the
workplace and records, possible referrals, rights during an inspection,
discrimination complaints, and the closing conference(s). The Compliance
Officer shall inform the employer of the purpose of the inspection as follows:

a. Imminent Danger Situations. When responding to an alleged
imminent danger situation, the Compliance Officer is required to get
to the location of the alleged hazard(s) as quickly as possible. Under
these circumstances, an expedited opening conference shall be
conducted by limiting activities to presenting credentials and
explaining the nature, scope, and purpose of the inspection.

(2) Potential safety and health hazards that may be encountered
during the inspection shall be identified and appropriate steps
shall be taken to provide for personal protection.

(2) The presence of employer and employee representatives
shall be requested; however, the inspection shall not be
unreasonably delayed to await their arrival.

(3) The employer shall be told that, because of the shortened
nature of the opening conference, there will be a more
extensive discussion either after the walkaround or at the
closing conference.

(4) Unreasonable delays shall be reported immediately to the
Regional Safety or Health Director.

b. Fatality Inspections. The employer shall be informed that an
investigation will be conducted and extensive interviews with
16
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witnesses will be necessary. The Compliance Officer shall explain that
the purpose of an accident investigation is to determine:

(1) The cause of the accident.

(2) Whether a violation of VOSH safety or health standards
related to the accident occurred.

(3) What effect the standard violation had on the occurrence of
the accident.

Complaint Inspections. For a complaint inspection, the Compliance
Officer shall provide a copy of the complaint(s) to the employer and
the employee representative at the beginning of the opening
conference.

NOTE: The Compliance Officer shall insure that the employer does
not discover the identity of the complainant. The Regional
Safety or Health Director shall delete complainant’s name
before giving the complaint to the Compliance Officer. In
conversations with the employer, the Compliance Officer shall
be careful not to reveal any information which could lead to
the identity of the complainant.

Referral Inspections. During the opening conference of a referral
inspection, the Compliance Officer shall inform the employer that the
inspection is a result of a referral (e.g., from another agency, from a
previous VOSH inspection or in response to specific evidence of
probable violations at a worksite).

Follow-up Inspections. The Compliance Officer shall explain that any
item that had been previously cited will be evaluated for complete
abatement of the hazard.

Monitoring Inspections. The Compliance Officer shall review the cited
items with the employer to determine the progress of abatement and
explain to the employer the reason for the monitoring visit; e.g.,
request for modification of abatement date, corporate-wide
settlement agreement, variance and multi-step abatement.

Programmed Inspections. The Compliance Officer shall briefly explain
the scheduling system used to select the establishment for inspection,
e.g., Safety or Health General Schedule, Local Emphasis Program, etc.

Inspections with Potential Health/Chemical Hazards. During a health
inspection or, as appropriate, during a safety inspection when
evaluating potential health/chemical hazards, the Compliance Officer
should use the following procedures in the opening conference:
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(2) Request process flow charts and plant layouts relevant to the
inspection. If the plant layout process flow charts are not
available, sketch a plant layout as necessary during the course
of the initial walkaround, identifying the operations and the
approximate dimensions of the work area. Distribution of
major process equipment, including engineering controls in
use, shall also be included on the sketch.

(2) Make a brief examination of all workplace records pertinent
to the inspection.

(a) If detailed review is necessary, the Compliance Officer
may wish to proceed with the initial walkaround and
return later to examine the records more thoroughly.

(b) An examination of records, those required and other
types, can provide many valuable insights (e.g.,
symptomatology which may relate to workplace
exposure, frequency of injuries of illnesses,
dermatitis, monitoring data, audiometric test results,
ventilation tests, process flow charts and a list of
hazardous raw, intermediate, and final product
materials) to ensure a more effective inspection.

(c) In some plants, sampling for obvious health hazards
can be initiated soon after the opening conference.
Details of the walkaround can be accomplished while
collecting the samples.

Video/Audio Recording

Compliance Officers shall inform participants that portions of the walkaround
and/or interviews may be recorded and that these recordings will be used in
the same manner as handwritten notes and photographs in VOSH inspections.
(See also VOSH Program Directive 02-053C or successor.)

NOTE: If an employer clearly refuses to allow recording during an
inspection, Compliance Officers shall contact the Regional Safety
or Health Director to determine if recording is critical to
documenting the case. If it is, this may be treated as a denial of
entry.

Employees of Other Employers

During the opening conference, the Compliance Officer shall determine
whether the employees of any other employers are working at the
establishment.
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Inclusion of Other Employers. If there are such employees and any
guestions arise as to whether their employers should be included in
the inspection, the Compliance Officer shall contact the Regional
Safety or Health Director to determine whether additional inspections
shall be conducted and what limitations there may be to such
inspection activity.

(2) All high hazard employers potentially present at any
scheduled worksite shall be included within the scope of the
inspection, except as indicated in (2) and (3) below. For
example, all construction contractors scheduled for
inspection are to be included in the inspection assignment.

(2) When the referral criteria are met, a Compliance Officer
referral may be made and an inspection conducted under the
guidelines for referrals.

(3) When a construction operation is too large to be efficiently
handled during the inspection of the programmed
manufacturing establishment, the operation shall be treated
as a referral for inspection at a later time, in accordance with
referral inspections.

Additional Inspection Opening Conference Invitation. If additional
inspections are authorized, both employer and employee
representatives of the other employers shall be invited to the opening
conference. The inspection shall not be delayed to wait for these
employer and employee representatives longer than would be
reasonably necessary for either to arrive.

Multi-Employer Worksite Provider of Common Services. If the site is
a multi-employer site such as a construction site, the Compliance
Officer shall determine during the opening conference who is
responsible for providing common services available to all employees
on site; e.g., sanitation, temporary electricity, first aid, handrails, etc.

(1) All contractors shall be advised that, apart from any
arrangements that may have otherwise been made, each
employer remains responsible for his or her own employees.
The Compliance Officer should request copies of any
contractual arrangements concerning common services.

(2) If it cannot be established which contractor is responsible for
common services, the Compliance Officer will determine
which employer is the exposing, creating, or enforcing
employer, whenever violations are noted.
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10.

Immediate Abatement
Compliance Officers should explain to employers the advantages of
immediate abatement, including that there are no certification requirements
for violations quickly corrected during the inspection. See Chapter 13,
Abatement Verification.

Recordkeeping Rule

a. The recordkeeping regulation at §1904.40(a) states that once a
request is made, an employer must provide copies of the required
recordkeeping records within four (4) business hours.

b. Although the employer has four business hours to provide injury and
illness records, the compliance officer is not required to wait until the records
are provided before beginning the walkaround portion of the inspection. As
soon as the opening conference is completed, the compliance officer is to
begin the walkaround portion of the inspection.

NOTE: Part 1904 and §40.1-51.1.D of the Code of Virginia has new
requirements for reporting work-related fatalities, hospitalizations,
amputations or losses of an eye. The new rule also updates the list of
employers partially exempt from OSHA record-keeping requirements.
(See 79 FR 56129, Occupational Injury and lliness Recording and
Reporting Requirements — NAICS Update and Reporting Revisions,
September 18, 2014.)

Review Screening for Process Safety Management (PSM) Coverage

Compliance Officers shall request a list of the chemicals on site and their respective
maximum intended inventories. Compliance Officers shall review the list of chemicals
and quantities, and determine if there are highly hazardous chemicals (HHCs) listed in
§1910.119, Appendix A or flammable liquids or gases at or above the specified
threshold quantity. Compliance Officers may ask questions, conduct interviews, or a
walkaround to confirm the information on the list of chemicals and maximum
intended inventories.

Highly Hazardous Chemicals
If there is an HHC present at or above threshold quantities, Compliance
Officers shall use the following criteria to determine if any exemptions apply:

a. Determine Exemption. Compliance Officers shall confirm that the
facility is not a retail facility, oil or gas well drilling or servicing
operation, or normally unoccupied remote facility (§1910.119(a)(2)).
If the facility is one of these types of establishments, PSM does not

apply.

b. Documentation of Exemption. [If management believes that the
process is exempt, Compliance Officers shall ask the employer to
provide documentation or other information to support that claim.
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2. Exempt Process
According to §1910.119 (a)(1)(ii), a process could be exempt if the employer
can demonstrate that the covered chemical(s) are:

a. Hydrocarbon fuels used solely for workplace consumption as a fuel,
e.g., propane used for comfort heating, gasoline for vehicle refueling,
if such fuels are not a part of a process containing another highly
hazardous chemical covered by the standard, or

b. Flammable liquids stored in atmospheric tanks or transferred, which
are kept below their normal boiling point without the benefit of
chilling or refrigeration.

Review of Voluntary Compliance Programs

Employers who participate in selected voluntary compliance programs, i.e., VPP and
SHARP, may be exempted from programmed inspections. Compliance Officers shall
determine whether the employer falls under such an exemption during the opening
conference. (Refer to Chapter 3, Program Planning, for a detailed discussion of
Cooperative Program exemptions.)

1. VOSH On-Site Consultation Visits

a. Consultation Visit in Progress. Compliance Officers shall ask the
employer at the opening conference whether a VOSH funded
consultation visit is in progress. A consultation “visit in progress”
extends from the beginning of the opening conference to the end of
the correction due dates (including extensions).

b. An on-site consultation “visit in progress” has priority over
programmed inspections except for imminent danger investigations,
fatality investigations, complaint investigations, and other critical
inspections as determined by the Assistant Commissioner.

2. Safety and Health Achievement Recognition Program (SHARP)

a. Removal From Inspection Schedule. Upon verifying that the employer
is a current participant, the Compliance Officer shall notify the
Regional Safety or Health Director or designee so that the company
can be removed from the VOSH General Programmed Inspection
Schedule for the approved exemption period, which begins on the
date the Commissioner approves the employer’s participation in
SHARP.
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b. Exemption Period. The initial exemption period is one year. The
renewal exemption period is two (2) years, based on the
recommendation of the Consultation Program Manager.

3. Voluntary Protection Program (VPP)
Inspections at a VPP site may be conducted in response to referrals, signed
employee complaints, and reports of amputations, loss of an eye, inpatient
hospitalizations of one or more employees, and fatalities.

NOTE: A Compliance Officer who was previously a VPP on-site team member
cannot conduct an enforcement inspection at that VPP site for the
following 2 years or until the site is no longer a VPP participant,
whichever occurs first.

Disruptive Conduct

Compliance Officers may deny the right of accompaniment to any person whose
conduct interferes with a full and orderly inspection. See §240.7 of the VOSH
Administrative Regulation Manual. The employee representative shall be advised that
during the inspection matters unrelated to the inspection shall not be discussed with
employees. Supporting documentation should be included in the inspection narrative
and the Regional Safety or Health Director should be made aware of the dismissal and
the justification thereof.

Classified Areas

During any inspection of a private sector employer or non-federal public sector
employer, where the Compliance Officer encounters any areas containing information
classified by an agency of the U.S. Government, the inspection should be discontinued
and the Compliance Officer shall contact the Regional Safety or Health Director and
the inspection referred to federal OSHA.

Reserved

Forms Completion

The Compliance Officer shall obtain available information for the OIS Inspection
Report and other appropriate forms and complete applicable sections during the
opening conference. Other forms related to VOSH inspection procedures shall be
completed in accordance with specific instructions given in this FOM.

Posting
The Compliance Officer shall determine if posting requirements are met in accordance
with Part 1904 (16VAC25-85-1904), including, but not limited to:

1. VOSH Occupational Safety and Health Poster informing employees of their
rights and obligations under the law;
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2. Log and summary of Occupational Injuries and llinesses during the period 01
February through 30 April.

3. Current citations, if any;
4. Requests for Modification of Abatement Date;
5. Variances.
Iv. Review of Records
A. Injury and lliness Records
1. Collection of Data

The Compliance Officer shall review the employer’s injury and illness records
for three prior calendar years when applicable. This shall be done for all
general industry, construction, public sector maritime, and agriculture
inspections and investigations.

The Compliance Officer shall comply with the records review procedures that
follow for all inspections, programmed or unprogrammed, of employers
required to keep the records in question. Findings shall be documented in the
case file.

If unsound employer safety incentive policies are discovered, the CSHO and
the Regional Director should consult with the appropriate Program Director.
OSHA guidance on this issue can be found at “Employer Safety Incentive and
Disincentive Policies and Practices” (March 12, 2013) at:
http://www.osha.gov/as/opa/whistleblowermemo.html.

2. Information to Be Obtained
a. OSHA-300 Logs. Compliance Officers shall request copies of the

OSHA-300 Logs, the total hours worked and the average number of
employees for each year, and a roster of current employees.

NOTE: The Compliance Officer shall not request access to the
Bureau of Labor Statistics survey questionnaire or even ask if
the employer has participated in the survey.

b. OSHA-301 Forms. If Compliance Officers have questions regarding a
specific case on the log, they shall request the OSHA-301s or
equivalent form for that case.

C. Check For Medical Treatment Locations. Compliance Officers shall
check if the establishment has an on-site medical facility and/or the
location of the nearest emergency room where employees may be
treated.
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NOTE: The total hours worked and the average number of employees
for each year can be found on the OSHA-300A for all past
years.

Recording Criteria

Employers must record new work-related injuries and illnesses that meet one or more
of the general recording criteria or meet the recording criteria for specific types of
conditions:

© N u ok wDN R

Death;

Days Away from Work;

Restricted Work;

Transfer to another job;

Medical treatment beyond first aid;

Loss of consciousness;

Diagnosis of a significant injury or illness; or

Meet the recording criteria for Specific Cases noted in §1904.8 through
§1904.11.

Recordkeeping Deficiencies
All injury and illness records required by law shall be examined.

Deficiencies Suspected

If recordkeeping deficiencies are suspected, the Compliance Officer and the
Regional Safety or Health Director or designee may request assistance from
the applicable Program Director. If there is evidence that the deficiencies or
inaccuracies in the employer’s records impairs the ability to assess hazards,
injuries and/or illnesses at the workplace, a comprehensive records review
shall be performed.

Other Records to Be Reviewed
Other information related to this topic:

a. Medical Records. See VOSH PD 02-104B, Recordkeeping Policies and
Procedures Manual, (or successor); and VOSH PD 02-022A Rules of
Agency Practice and Procedure Concerning OSHA Access to
Employee Medical Records 01 Nov 2009 (or successor).

b. Specific Standard or Specific Program Requirements. For all safety
and health inspections the Compliance Officer shall determine if the
employer is covered by other VOSH programs and/or required
records. This review will include hazard communication,
lockout/tagout, emergency evacuation and personal protective
equipment. Additional programs will be reviewed as necessary. The
Compliance Officer shall ensure that the applicable requirements of
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the specific standards or programs have been met and that the
program is effective.

Any Other Records Relating to the Scope of the Inspection. Any other

records which fall within the scope of the inspection and which are
related directly to the purpose of the inspection shall be examined.
These may include, but are not limited to:

(1)

(2)

(3)

(4)

Required certification records properly completed and any
available equipment inspection and maintenance records;

Medical surveillance or monitoring records, employee
exposure records and other medical records not falling under
any of these items above.

Safety committee minutes, checklists, records of inspection
conducted by plant safety and health committees, insurance
companies, or consultants, if voluntarily supplied by the
employer.

Documentation for any variances granted by VOSH or by
federal OSHA which may be applicable in VOSH jurisdiction.

Additional Specific Instructions. Many standard-specific directives

provide additional instruction to Compliance Officers requesting
certain records and/or documents at the opening conference.

The main purpose of the walkaround inspection is to identify potential safety and/or health
hazards in the workplace. Compliance Officers shall conduct the inspection in such a manner
to avoid personal exposure to hazards.

When an apparent violation is observed by the Compliance Officer prior to the walkaround, it
shall be noted and photographed or recorded, if possible. All such apparent violations shall be
examined during the walkaround and cited, if appropriate. When possible, serious violations
shall be inspected and documented immediately at the commencement of the walkaround.

A.

Walkaround Evaluation and General Procedures
It is essential during the walkaround portion of every inspection for the Compliance

On the Initial Walkaround
Become familiar with site processes, collect information on hazards, observe
employees’ activities and interview them as appropriate. The initial
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walkaround shall survey existing engineering controls and, when appropriate,
collect screening samples to determine the need for full-scale sampling.

Full Shift Sampling. If screening reveals potentially high exposure
levels, a full shift sampling shall be conducted.

Inform Employer of Lab Analysis. If screening samples must be sent
to the laboratory for analysis, the employer shall be so informed.

Full Scale Sampling. If the laboratory results show that potentially
high employee exposure levels exist, full-scale sampling of the
potentially hazardous areas will be conducted.

Negative Results. If the results are negative, no full-scale sampling will
be conducted.

Follow-up of Previous Citations

Identify locations and conditions that received citations during a previous
inspection to ensure proper abatement or to determine abatement progress,
if the citations are a final order of the Commissioner.

Follow-up and monitoring activities do not constitute a separate inspection
when they are conducted as part of another investigation. No separate OIS
Inspection Report should be submitted.

a.

Record all facts pertinent to an apparent failure to abate, or repeated
or willful violation on the appropriate compliance worksheets.

Determine if a letter of abatement previously received from the
employer accurately described the correction of a previously cited
violation.

Apparent violations shall be brought to the attention of employer and
employee representatives at the time they are documented.

Walkaround Representatives

Persons designated to accompany Compliance Officers during the walkaround are
considered walkaround representatives, and will generally include those designated
by the employer and employee. At establishments where more than one employer is
present or in situations where groups of employees have different representatives, it
is acceptable to have a different employer/employee representative for different
phases of the inspection.

More than one employer and/or employee representative may accompany the
Compliance Officer throughout or during any phase of an inspection if the Compliance
Officer determines that such additional representatives will aid, and not interfere
with, the inspection. (See VOSH Administrative Regulation Manual §240).

Limited Number of Employers
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Whenever appropriate, in order to avoid a large group, the Compliance Officer
shall encourage multiple employers to agree upon and choose a limited
number of representatives for walkaround accompaniment purposes. If
necessary, during the inspection, employer representatives not on the
walkaround shall be contacted to participate in different phases, as
appropriate.

As an alternative, the Compliance Officer shall divide a multi-employer
inspection into separate phases; e.g., excavation, steel erection, mechanical,
electrical, etc.,, and encourage different employer representatives to
participate in different phases, as appropriate.

Disruptive Conduct or Interference

The Compliance Officer may deny the right of accompaniment to any person
whose conduct interferes with a full and orderly inspection, in accordance
with §240 of the VOSH Administrative Regulation Manual. If disruption or
interference occurs, the Compliance Officer shall use professional judgment
as to whether to suspend the walkaround or take other action. The Regional
Safety or Health Director shall be consulted if the walkaround is suspended.
The employee representative shall be advised that, during the inspection,
matters unrelated to the inspection shall not be discussed with employees.

Employees Represented by a Certified or Recognized Bargaining Agent

During the opening conference, the highest ranking union official or union
employee representative onsite shall designate who will participate in the
walkaround. VOSH Administrative Regulation Manual §240.3 and §240.7 give
the Compliance Officer the authority to resolve all disputes as to whom is the
representative authorized by the employer and employees. Section §240.3
states that the representative authorized by the employees shall be an
employee of the employer. If in the judgment of the Compliance Officer, good
cause has been shown why accompaniment by a third party who is not an
employee of the employer (such as an industrial hygienist or a safety engineer)
is reasonably necessary to the conduct of an effective and thorough physical
inspection of the workplace, such third party may accompany Compliance
Officers during the inspection.

No Certified or Recognized Bargaining Agent

Where employees are not represented by an authorized representative, there
is no established safety committee, or employees have not chosen or agreed
to an employee representative for VOSH inspection purposes (regardless of
the existence of a safety committee), Compliance Officers shall determine if
other employees would suitably represent the interests of employees on the
walkaround. If selection of such an employee is impractical, Compliance
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Officers shall conduct interviews with a reasonable number of employees
during the walkaround.

Labor Relations Disputes

The Compliance Officer shall not become involved in labor relations disputes
either between a recognized union and the employer or between two or more
unions competing for bargaining rights. However, if there is a recognized
union, the highest ranking official available will designate the authorized
walkaround representative despite the fact that another union may be
seeking recognition.

Expired Collective Bargaining Agreement

When a union contract has expired, the Compliance Officer shall assume that
the incumbent union remains as the bargaining agent unless that union is
decertified, officially replaced, or has given up bargaining agent status.

Safety Committee

Employee members of an established plant safety committee or employees at
large may designate an employee representative for VOSH inspection
purposes.

Evaluation of Employer’s Safety and Health System

The employer’s safety and health system shall be evaluated to determine its good faith
for the purposes of penalty calculation. (See Chapter 11, Penalties.) The effectiveness
of the employer’s safety and health program, whether written or not, shall be
determined as follows:

Employer Awareness of Potential Hazards
Determine the degree to which the employer is aware of potential hazards
present in the workplace and what methods he uses to control them:

a. What plans and schedules does the employer have to institute,
upgrade and maintain engineering and administrative controls?

b. What is the employer’s work practices program?

Employer Safety and Health System Effectiveness

By determining employee knowledge of any hazards which exist in the
establishment and the extent to which the employer’s program covers the
precautions to be taken by:

a. Exposure. Employees actually or potentially exposed to plant hazards;
b. Emergency Plans. Emergency procedures and inspection schedules for

emergency personal protective equipment;
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C. PPE Program. The program for the selection, use and maintenance of
routine personal protective equipment; and
d. Education and Training. The overall quality and extent of the

educational and training program and the degree of employee
participation.

Specific Program Elements to Evaluate

The following specific elements of the establishment safety and health
program shall be evaluated in the detail appropriate to the circumstances of
the inspection:

a. Comprehensiveness. Evaluate the degree to which the employer’s
safety and health program addresses the full range of hazards
ordinarily encountered in the employer’s operations. This is an overall
evaluation and shall take into account the evaluations of the
remaining categories. Indicate whether the program is written.

b. Communication. Evaluate the employees’ awareness of and access to
the safety and health program, taking into account the principal
means by which the program is communicated to them, e.g., oral
instructions, booklets, memorandums, posters, etc. Consider whether
safety meetings are held by the employer, their frequency and the
persons conducting them, e.g., crew foreman, intermediate level
supervisors, safety director, etc. The effectiveness of these means
shall be considered in the evaluation.

C. Compliance. Compliance with the training requirements of any
applicable safety or health standard shall be determined. Evaluate the
degree to which safety and health rules are actually enforced, taking
into account the principal methods used, e.g., warnings, written
reprimands, disciplinary action, discharge, etc., and the effectiveness
of these methods. Determine whether there is a staff or one specific
person with assigned safety and health responsibilities and consider
effectiveness of the staff’s performance.

d. Safety/Health Training Program. Evaluate separately any safety and
health training programs the employer has. Factors to be considered
include the need for special training in view of the hazards likely to be
encountered or of specific requirements for such training and the
need for ongoing or periodic training or retraining of employees.
Determine how training and preparation is handled for non-routine
tasks.
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Investigations.  Evaluate the employer’s efforts to investigate
accidents, injuries, and illnesses; and indicate whether adequate
corrective and preventive actions are taken as a result. Review of this
evaluation of employer’ effort is done prior to citation issuance.

Record All Facts Pertinent to a Violation
Apparent violations shall be brought to the attention of the employer and employee
representatives at the time they are documented.

1. Establish the Violation

To establish the existence of a VOSH violation, a Compliance Officer must
document four elements during an inspection. These elements are:

a. Applicable standard. A standard, regulation, or statute applies to the
hazard in question;

b. Violation. The employer has violated the standard, statute, or
regulation in question;

C. Knowledge. The employer has actual knowledge or should have
known of the violative condition;

d. Exposure. An employee of the cited employer is exposed to the
violative condition.

2. Documentation

All notes, observations, analyses, and other information shall be documented
in the case file.

Required for Each Instance. The Compliance Officer shall normally use
one worksheet to describe each instance as it is noted.

Treatment as a Single Instance. If identical violations of the same
standard or of several related standards are noted in one general
location in the establishment and if the documentation is essentially
the same, all of those violations may be treated as a single instance
description.

Attachments to Be Referenced. Photographs, video, audio, sketches,
and descriptions are part of the inspection record and shall be
included in the file. The original field notes, as basic documentation of
the violation, shall be retained in the case file.

3. Record Violation Facts on the Violation Worksheet
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As detailed in Chapter 9, Case File Documentation, record all facts pertinent
to an apparent violation.

a. Notification Upon Documentation. Safety and health violations shall
be brought to the attention of employer and employee
representatives at the time they are documented.

b. Recording Requirements. Compliance Officers shall record, at a
minimum, the identity of the exposed employee(s), the hazard to
which the employee(s) was exposed, the employee’s proximity to the
hazard, the employer’s knowledge of the condition, and the manner
in which important measurements were obtained and how long the
condition has existed.

C. Documenting of Interview Statements. Compliance Officers will
document interview statements in a thorough and accurate manner;
including names, dates, times, locations, type of materials, positions
of pertinent articles, witnesses, etc.

NOTE: If employee exposure to hazards is not observed, the
Compliance Officer shall document facts on which the
determination is made that an employee has been or could be
exposed. See Chapter 10, Violations, and Chapter 9, Case File
Documentation.

Testifying in Hearings

Compliance Officers may be required to testify in hearings on VOSH's behalf, and shall
be mindful of this fact when recording observations during inspections. The case file
shall reflect conditions observed in the workplace as accurately and detailed as
possible.

Trade Secrets

A trade secret, as referenced in Section 40.1-51.4.4:1 of the Code of Virginia and §250
of the VOSH Administrative Regulation Manual includes information concerning or
related to processes, operations, style of work, or apparatus, or to the identity,
confidential statistical data, amount or source of any income, profits, losses, or
expenditures of any person, firm, partnership, corporation, or association. See §40.1-
6 (10) of the Code of Virginia. If trade secrets are identified, the Compliance Officer
will explain that VOSH is required by law to preserve the confidentiality of all
information which might reveal a trade secret, in accordance with the above Code of
Virginia and VOSH Administrative Regulation Manual sections.

1. Policy
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It is essential to effective VOSH enforcement that Compliance Officers and
DOLI personnel preserve the confidentiality of all information and
investigations which might reveal a trade secret.

Restriction and Controls

When the employer identifies an operation or condition as a trade secret, it
shall be treated as such. Information obtained in such areas, including all
negatives, photographs, video, and VOSH documentation forms, shall be
labeled:

"ADMINISTRATIVELY CONTROLLED INFORMATION"
“RESTRICTED TRADE INFORMATION"

Trade secret information shall be kept in a separate envelope and placed in a
locked file cabinet/desk. The Compliance Officer or other VOSH employee
shall only remove the trade secret envelope from the locked file cabinet/desk
when actually working on the file. Trade secret information shall in no event
be left unattended. The envelope must be in the VOSH employee’s possession
or in the locked cabinet/desk or a locked office. Once the case is closed the
information may be returned to the company and a note put in the file where
the trade secret information is located.

a. Confidentiality. Under §40.1-51.4.4:1 of the Code of Virginia, all
information reported to or obtained by Compliance Officers in
connection with any inspection or other activity which contains or
which might reveal a trade secret shall be kept confidential. Such
information shall not be disclosed except to other VOSH officials
concerned with the enforcement of the VOSH Program or, when
relevant, in any proceeding under Title 40.1. This statutory mandate
applies to all State employees. Disclosure of such information
violates State Employees Standards of Conduct.

b. Criminal Penalties for Disclosure. Section 40.1-6 (10) of the Code of
Virginia provides criminal penalties for VOSH employees who disclose
such information. Such violations shall be punishable as civil
contempt upon application to the Circuit Court.

C. U.S. Government Related Trade Secrets. An employer's trade secret
materials shall not be labeled as "Top Secret," "Secret," or
"Confidential," nor shall these security classification designations be
used in conjunction with other words unless these trade secrets are
also classified by an agency of the U.S. Government in the interest of
national security in which case, i.e., U.S. Government involvement,
the Compliance Officer should stop the inspection, inform the
Regional Safety or Health Director who will advise the applicable
VOSH Program Director who upon concurrence by the Assistant
Commissioner shall refer it to federal OSHA for inspection.
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Employer Objection

If the employer objects to the taking of photographs and/or video because
trade secrets would or may be disclosed, Compliance Officers should advise
the employer of the protection against such disclosure afforded by §40.1-
51.4.1 of the Code of Virginia and §250 of the VOSH Administrative Regulation
Manual. If the employer still objects, Compliance Officers shall contact the
Regional Safety or Health Director or designee.

G. Collecting Samples

1.

Determination of Need for Sampling

Compliance Officers shall determine early in the inspection whether sampling
such as, but not limited to, air sampling and surface sampling is required, by
utilizing the information collected during the walk around and from the pre-
inspection review.

Summary of Sampling to Be Provided

After first consulting with the Regional Health Director, summaries of
sampling results shall be provided as soon as possible upon request from any
of the following:

= the employer,
= the employee representative, or

= the employees exposed, likely to have been exposed, or likely to be
exposed to the hazard.

H. Photographs, Video and Audio Recording

1.

Photos/Video Recording

Photographs and/or video recordings shall be taken to document safety and
health violations and other unsafe physical conditions on all inspections, and
both methods shall be used in fatality inspections. (See also VOSH Prog.
Directive 02-053C or successor.)

a. Compliance Officers should take video or photographs of any violations
they see in plain view prior to entry on site.

b. Hard copies of photographs and video still image captures which also
specifically support cited violations shall be printed and included as part
of the case file. (See also Chapter 9, Case File Documentation)
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Panoramic videos should be taken in certain situations, such as on
construction sites (for example, exterior shots of the lack of perimeter
guarding) and general industry settings when a large operation or piece
of machinery is involved. The Compliance Officer should be careful to
assure that the proper camera angle is being used to document the
specific hazard (e.g., to document an excavation violation for no shoring
or sloping, a video of an excavation taken at right angles to the line of
the trench would document the absence of shoring but would not
provide a clear picture of the failure to slope. A picture should be taken
down the line of the trench to document the failure to trench).

NOTE: The Compliance Officer shall ensure that using flash or spark-
producing equipment will not be hazardous and that
employees are not unexpectedly startled by the use of flash
equipment. Any individual whose words may be recorded
shall be advised of the fact that video recordings also capture
sound.

2. Audio Recording
Audio recordings may also be made during any inspection at the discretion of
the Compliance Officer. However, the use of an audio recorder during an
inspection may inhibit discussion and the free exchange of information
between employer or employee and the Compliance Officer. Therefore, the
Compliance Officer shall exercise prudent and sound judgement in the
decision to make such recordings.

Audio recorders may be used by the Compliance Officer during an
inspection to preserve employer and employee statements during the
conferences and interviews and as a note taking device during the
walkaround.

The Compliance Officer shall explain that the audio recorder is being
used to speed up the inspection process by eliminating much of the
required note taking and that the audio recording will better preserve
what actually occurred during the inspection. If the employer, employer
representative, affected employees, or any other witnesses object to
recording their statements during any part of the investigation, that part
of the inspection shall be continued without the use of the audio
recorder.

The use of an audio recorder(s) by the employer is at the discretion of
the employer.

3. Use in Case File

Updated August 1, 2020
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All photograph, video, or audio files that support cited violations or
other unsafe physical conditions and are not classified as confidential or
trade secret shall be included on a compact disc (CD) that becomes part
of the case file.

Labeling of video, still photographs, or audio files once transferred to
the compact disc (CD) shall be labeled with the Inspection Number and
CSHO ID Number. Hard copies of photographs or video captures that
support cited violations shall be properly labeled, and may be attached
to the appropriate cited item. Video shall be used during case file review
and informal conferences without the need for photos, screen shots, or
screen captures to be included in the case file.

The Compliance Officer shall ensure that any photographs, video, or
audio relating to confidential or trade secret information are identified
as such, and are kept separate from other evidence in accordance with
the procedures in Section V.E. of this FOM chapter.

All video, still photograph, and audio digital files created during the
inspection shall be transferred to a compact disc (CD). This CD shall
permanently become part of the case file and shall be shredded with
the case file after the normal scheduled three year period following the
final order date for the case.

Upon completion of the preparation of the case file, no video, still
photograph, or audio digital files created as part of a VOSH inspection
shall be digitally transferred elsewhere or remain on any computer,
network server, or other external method of media storage except for
those files resident on CD as discussed herein.

Upon completion of the preparation of the case file, no hard copy
captures shall exist of the digital material created as part of a VOSH
inspection except for what is contained in the case file to support cited
violations.

For more information regarding guidelines for case file documentation with video,
audio, and other digital media, refer to VOSH PD 02-053C (or its successor), and any
other VOSH directives, instructions, or memos related to photographs, digital image,
video and audio retention.

Immunization

1.

Areas Requiring Immunization

If a non-immunized Compliance Officer encounters an area requiring
immunization, the Compliance Officer shall not enter that area but shall note
a description of the area, the immunization required, the employees exposed,
the location and other pertinent information in the case file.
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2. Non-immunized Compliance Officer
The Compliance Officer shall consult with the Regional Safety or Health
Director about scheduling a properly immunized Compliance Officer for an
immediate or later inspection, as applicable. The Compliance Officer shall then
complete the inspection of all other areas of the establishment.

3. Non-immunized Walkaround Representative
If, during an inspection, a properly immunized Compliance Officer finds that
walkaround representatives of employers and employees are not properly
immunized and, therefore, not authorized in the area, a reasonable number
of employees and the supervisor of that area shall be consulted concerning
workplace health and safety.

Seizure of Evidence and Chain of Custody
Please refer to Chapter 1, Page 5 of this FOM.

Violation of Other Laws

If a Compliance Officer observes apparent violations of laws enforced by other
government agencies, such cases shall be referred to the appropriate agency. Referrals
shall be made using appropriate VOSH procedures.

Interview of Non-Managerial Employees

A free and open exchange of information between Compliance Officers and employees
is essential to an effective inspection. Interviews provide an opportunity for
employees to supply valuable factual information concerning hazardous conditions,
including information on how long workplace conditions have existed, the number and
extent of employee exposure(s) to a hazardous condition, and the actions of
management regarding correction of a hazardous condition.

1. Background

a. Section 40.1-49.8(2) of the Code of Virginia authorizes Compliance
Officers to question any employee privately during regular working
hours or at other reasonable times during the course of a VOSH
inspection. The purpose of such interviews is to obtain whatever
information Compliance Officers deem necessary or useful in carrying
out inspections effectively. The mandate to interview employees in
private is VOSH’s right.

b. Employee interviews are an effective means to determine if an
advance notice of inspection has adversely affected the inspection
conditions, as well as to obtain information regarding the employer’s
knowledge of the workplace conditions or work practices in effect
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prior to, and at the time of, the inspection. During interviews with
employees, Compliance Officers should ask about these matters.

C. Compliance Officers should also obtain information concerning the
presence and/or implementation of a safety and health system to
prevent or control workplace hazards, and the employer’s training
program, or lack thereof.

d. If an employee refuses to be interviewed, the Compliance Officer shall
use professional judgment, in consultation with the Regional Safety or
Health Director or designee, in determining the need for the
statement. (See Chapter 15, Legal Issues [Take and Preserve
Testimony], for procedures obtaining statements from unwilling
individuals).

Employee Right of Complaint

Compliance Officers may consult with any employee who desires to discuss a
potential violation. Upon receipt of such information, Compliance Officers
shall investigate the alleged hazard, where possible, and record the findings.

Time and Location of Interview

Compliance Officers are authorized to conduct interviews during regular
working hours and at other reasonable times, and in a reasonable manner at
the workplace. Interviews often occur during the walkaround, but may be
conducted at any time during an inspection. If necessary, interviews may be
conducted at locations other than the workplace. Compliance Officers should
consult with the Regional Safety or Health Director if an interview is to be
conducted someplace other than the workplace.

If requested by the employee and considered necessary by the Compliance
Officer, a continued interview shall be scheduled at a mutually convenient
time with preference being given to employee breaks or off-time. In retail or
service establishments, or in continuous production operations (e.g.,
assembly line), interviews shall be scheduled, when possible, to afford
minimum interference with the employee’s duties and the employer’s
business operation.

Conducting Interviews of Non-Managerial Employees in Private

Compliance Officers shall inform employers that interviews of non-managerial
employees will be conducted in private. Compliance Officers are entitled to
guestion such employees in private regardless of employer preference. If an
employer or an employer’s attorney interferes with a Compliance Officers
ability to do so, the Compliance Officer should request that the Regional Safety
or Health Director consult with the Division of Legal Support or designee to
determine appropriate legal action. Interference with a Compliance Officer’s
ability to conduct private interviews with non-managerial employees includes,
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but is not limited to, attempts by management officials, attorneys or other
employer representatives to be present during interviews.

Minimum Requirements

v

Interview statements of employees or other individuals shall be
obtained to adequately document a potential violation.

Written and signed interview statements of at least one non-
managerial employee and one supervisor or manager shall be
obtained.

With rare exception, statements shall be in writing and the individual
shall be encouraged to sign and date the statement. In such instances,
where written and signed statements are not obtained, the
Compliance Officer shall document in the case file the reason written
statements are not included, e.g.,, witness refused to sign the
statement.

If written and signed statements are not obtained, the Compliance
Officer shall make a written record and document in quotation marks
the verbal statements made by employees or supervisors that support
one or more of the four elements of proving a violation, e.g.,
regulation or law applies to the hazard, violation of law or regulation,
employee exposure and employer knowledge.

During managerial interviews, Compliance Officers are encouraged to
document verbatim, contemporaneous quotes whenever possible as
these tend to be more credible than later general recollections.

The VOSH IW-1/Employer Interview Sheet can be used by the
Compliance Officer to take verbatim quotes of the management
representative during the opening conference, walkaround, and
closing conference.

Compliance Officers shall always obtain written statements when:

There is an actual or potential controversy as to any material facts
concerning a violation.

A conflict or difference among employee statements as to the facts
arises.

There is a potential willful, repeated or failure-to-abate violation.
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d. The inspection concerns a fatal accident or imminent danger situation
(See Chapter 7, Fatality and Imminent Danger, for further guidance on
written interview statements in fatality inspections).

e. When attempting to determine if potential violations existed at the
time of the accident, in non-fatal accident inspections.

Conducting Employee Interviews
Employees selected for interviewing shall include individuals judged
knowledgeable about the area or process being inspected.

a. General Protocols

(1)

(2)

(3)

(4)

(5)

(6)

At the beginning of the interview Compliance Officers should
identify themselves to the employee by showing their
credentials, and provide the employee with a business card.
This allows employees to contact Compliance Officers if they
have further information at a later time.

Compliance Officers should explain to employees that the
reason for the interview is to gather factual information
relevant to a safety and health inspection. It is not appropriate
to assume that employees already know or understand the
agency’s purpose. Particular sensitivity is required when
interviewing a non-English speaking employee. In such
instances, Compliance Officers should initially determine
whether the employee’s comprehension of English is
sufficient to permit conducting an effective interview. If the
Compliance Officer determines that an interpreter is needed,
the Compliance Officers should contact the Regional Safety or
Health Director to attempt to arrange for an interpreter.

Every employee should be asked to provide his or her name,
home address and phone number. Compliance Officers
should request identification and make clear the reason for
asking for this information.

Compliance Officers shall inform employees that VOSH has
the right to interview them in private and of the protections
afforded under §40.1-51.2:1 of the Code of Virginia.

In the event an employee requests that a representative of
the union be present, Compliance Officers shall make a
reasonable effort to honor the request.

If an employee requests that his/her personal attorney be
present during the interview, Compliance Officers should
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honor the request and, before continuing with the interview,
consult with the Regional Safety or Health Director for
guidance.

(7) Rarely, an attorney for the employer may claim that individual
employees have also authorized the attorney to represent
them. Such a situation creates a potential conflict of interest.
Compliance Officers should consult with the Regional Safety
or Health Director, who will contact the Division of Legal
Support for guidance.

b. Conducting the Interview. The Compliance Officer shall assure the
employee that the Commissioner will not release the statement to
anyone unless VOSH is compelled by a court to do so. Following are
some examples of situations to address during interviews:

(1) When there is an actual or potential controversy between the
employer and employee regarding a material fact concerning
a violation;

(2) When there is a conflict or difference among employee or

supervisory statements regarding the facts;

(3) In accident investigations, when attempting to determine if
apparent violation(s) existed at the time of the accident.

(4) To document employer knowledge of the violation.

(5) To document whether training requirements under a specific
standard have been met.

(6) When the Compliance Officer suspects the employer may
raise an affirmative defense to the violation, such as
employee misconduct.

(7) When there is a multi-employer question as to which
employer created the hazard and which employer had control

of the workplace.

(o Other Interview Issues

(1) Any changes or corrections to the statement shall be initialed
by the individual. Statements shall not otherwise be changed
or altered in any manner.

(2) Statements shall include the words, “I request that my
statement be held confidential to the extent allowed by law”
and end with the following; “I have read the above, and it is
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true to the best of my knowledge.” The individual, however,
may waive confidentiality.

(3) If the person making the declaration refuses to sign, the
Compliance Officer shall note the refusal on the statement.
The statement shall, nevertheless, be read back to the person
in an attempt to obtain agreement and noted in the case file.

(4) Any necessary changes should then be made and initialed by
the Compliance Officer to ensure accuracy. If, after that, the
individual still will not sign, a note should then be added to
the statement that the individual refused to sign but indicated
the statement was accurate.

(5) A transcription of any recorded statement shall be made
when necessary to the case.

The Informer’s Privilege

(1) The informer’s privilege allows the government to withhold
the identity of individuals who provide information about the
violation of laws, including VOSH rules and regulations.
Compliance Officers shall inform employees that their
statements will remain confidential to the extent permitted
by law. However, each employee giving a statement should
be informed that disclosure of his or her identity may be
necessary in connection with enforcement or court actions.

NOTE: Whenever Compliance Officers make an assurance of
confidentiality as part of an investigation (i.e. informs
the person giving the statement that their identity will
be protected), the pledge shall be reduced to writing
and included in the case file.

(2) The privilege also protects the contents of statements to the
extent that disclosure may reveal the witness’s identity.

(3) Where the contents of a statement will not disclose the
identity of the informant (i.e., does not reveal the witness’ job
title, work area, job duties, or other information that would
tend to reveal the individual’s identity), the privilege does not
apply. Interviewed employees shall be told that they are
under no legal obligation to inform anyone, including
employers, that they provided information to VOSH.
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Interviewed employees shall also be informed that if they
voluntarily disclose such information to others, it may impair
the agency’s ability to invoke the privilege.

M. Other Issues

1. Multi-Employer Worksites

On multi-employer worksites, in all industry sectors, both construction and
non-construction, more than one employer may be cited for a hazardous
condition that violates a VOSH standard. Citations generally shall be issued to
employers whose employees are exposed to hazards, i.e., the exposing
employer. An exposing employer has an affirmative defense to a citation
discussed below in B.7.c. (see VOSH Administrative Regulation Manual
§260.G).

a. Additional Categories of Employers. Additionally, the following
construction and non-construction employers normally shall be cited,
whether or not their own employees are exposed (see VOSH
Administrative Regulation Manual §260.F.):

(2) The employer who actually creates the hazard, i.e., creating
employer;

(2) The employer who is either:

(a) responsible contractually, or through actual practice,
for safety and health conditions on the entire
worksite, and has the authority for ensuring that the
hazardous condition is corrected, i.e., general
contractor controlling employer; or

(b) responsible, by contract or through actual practice,
for safety and health conditions for a specific area of
the worksite, or specific work practice, or specific
phase of a construction project, and has the authority
for ensuring that the hazardous condition is
corrected, i.e., prime sub-contractor controlling

employer;

(3) The employer who has the responsibility for actually
correcting the hazard, i.e., correcting employer.

b. Knowledge of Hazardous Condition. It must be shown that each
employer to be cited has knowledge of the hazardous condition or
could have had such knowledge with the exercise of reasonable
diligence.
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Legitimate Defense to Citation. The multi-employer worksite defense

is now codified in VOSH Administrative Regulation Manual §260.G.
and it provides as follows:

“A citation issued under §260.F, to an exposing employer who violates
any VOSH law, standard, rule or regulation, shall be vacated if such
employer demonstrates that:

(1)
(2)

(3)

(4)

(5)

(6)

(7)

The employer did not create the hazard;

The employer did not have the responsibility or the authority
to have the hazard corrected,;

The employer did not have the ability to correct or remove
the hazard;

The employer can demonstrate that the creating, the
controlling and/or the correcting employers, as appropriate,
have been specifically notified of the hazards to which his
employees were exposed;

The employer has instructed his employees to recognize the
hazard and, where necessary, informed them how to avoid
the dangers associated with it;

Where feasible, an exposing employer must have taken
appropriate alternative means of protecting employees from
the hazard; and

When extreme circumstances justify it, the exposing
employer shall have removed his employees from the job.”

NOTE: All of these items must be documented in the case file.

Determination of Which Employer(s) to Cite. On multi-employer

worksites (in all industry sectors), more than one employer may be
citable for a hazardous condition that violates a VOSH standard. A
two-step process must be followed in determining whether more than
one employer is to be cited.

Step 1:

The first step is to determine whether the employer
is a creating, exposing, correcting, or controlling
employer. The definitions in paragraphs (1) - (4)
below explain and give examples of each. Remember
that an employer may have multiple roles. Once you
determine the role of the employer, go to Step Two
to determine if a citation is appropriate.

NOTE: Only exposing employers can be cited for
General Duty Clause violations.
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Step 2: If the employer falls into one of these categories, it
has obligations with respect to VOSH requirements.
Step Two is to determine if the employer's actions
were sufficient to meet those obligations. The extent
of the actions required of employers varies based on
which category applies.

Note that the extent of the measures that a
controlling employer must take to satisfy its duty to
exercise reasonable care to prevent and detect
violations is less than what is required of an employer
with respect to protecting its own employees.

(1) Creating Employer

Step 1: Definition - The employer that caused a hazardous
condition that violates a VOSH standard.

Step 2: Actions Taken: Employers must not create violative
conditions. An employer that does so is citable even if the only
employees exposed are those of other employers at the site.

Example 1: The owner/operator of a factory contracts with
Employer S to service machinery. The owner fails to cover
drums of a chemical despite Employer S's repeated requests
that it do so. This results in airborne levels of the chemical that
exceed the permissible exposure limit (PEL).

Analysis

Step 1: The owner is a creating employer because it caused
employees of Employer “S” to be exposed to the air
contaminant above the PEL.

Step 2: The owner failed to implement measures to prevent
the accumulation of the air contaminant. It could have met its
obligation by implementing the simple engineering control of
covering the drums. Having failed to implement a feasible
engineering control to meet the PEL, the owner is citable for
the hazard.

Example 2: On a construction site, Employer “M” hoists
materials onto the 8% floor, damaging perimeter guardrails.
Neither its own employees nor employees of other employers
are exposed to the hazard. It takes effective steps to keep all

44

Updated August 1, 2020



(2)

Virginia Department of Labor and Industry

VOSH Field Operations Manual

employees, including those of other employers, away from
the unprotected edge, e.g., warning lines and warning signs
cordoning off the area of damaged guard rails, and informs
the controlling employer of the problem. Employer “M” lacks
authority to fix the guardrails itself.

Analysis

Step 1: Employer “M” is a creating employer because it
caused a hazardous condition by damaging the guardrails.

Step 2: While it lacked the authority to fix the guardrails, it
took immediate and effective steps to keep all employees
away from the hazard and notified the controlling employer
of the hazard. Employer “M” is not citable since it took
effective measures to prevent employee exposure to the fall
hazard.

Exposing Employer

Step 1: Definition - An employer whose own employees are
exposed to the hazard. Refer to applicable VOSH FOM section
for a discussion of what constitutes exposure.

Step 2: Actions taken. If the exposing employer created the
violation, it is citable for the violation as a creating employer.
If the violation was created by another employer, the
exposing employer is citable if it:

(a) knew of the hazardous condition or failed to exercise
reasonable diligence to discover the condition; and,

(b) failed to take steps consistent with its authority to
protect its employees. If the exposing employer has
authority to correct the hazard, it must do so. If the
exposing employer lacks the authority to correct the
hazard, it is citable if it fails to do each of the
following:

(1) ask the creating and/or controlling employer to
correct the hazard;

(2) inform its employees of the hazard; and

(3) take reasonable alternative protective measures.
In extreme circumstances, e.g., imminent danger
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situations, the exposing employer is citable for
failing to remove its employees from the job to
avoid the hazard.

Example 3: Subcontractor “S” is responsible for inspecting
and cleaning a work area in a factory around a large,
permanent hole at the end of each day. A VOSH standard
requires guardrails. There are no guardrails around the hole
and Subcontractor “S” employees do not use personal fall
protection, although it would be feasible to do so.
Subcontractor “S” has no authority to install guardrails.
However, it did ask the owner/operator of the plant to install
them. The owner refused to install guardrails.

Analysis

Step 1: Subcontractor “S” is an exposing employer because
its employees are exposed to the fall hazard.

Step 2: While Subcontractor “S” has no authority to install
guardrails, it is required to comply with VOSH requirements
to the extent feasible. It must take steps to protect its
employees and ask the employer that controls the hazard -
the owner/operator of the factory - to correct it. Although
Subcontractor “S” asked for guardrails, since the hazard was
not corrected, Subcontractor “S” was responsible for taking
reasonable alternative protective steps, such as providing
personal fall protection. Because that was not done,
Subcontractor “S” is citable for the violation.

Example 4: On a construction site, unprotected rebar on
either side of an access ramp presents an impalement hazard.
Subcontractor “E”, an electrical subcontractor, does not have
the authority to cover the rebar. However, several times
Subcontractor “E” asked the general contractor to cover the
rebar. In the meantime, Subcontractor “E” instructed its
employees to use a different access route that avoided most
of the uncovered rebar and required them to keep as far from
the rebar as possible.

Analysis
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Step 1: Since Subcontractor “E” employees were still exposed
to some unprotected rebar, Subcontractor “E” is an exposing
employer.

Step 2: Subcontractor “E” made a good faith effort to get the
general contractor to correct the hazard and took feasible
measures within its control to protect its employees.
Subcontractor “E” is not citable for the rebar hazard.

Correcting Employer

Step 1: Definition - An employer who is engaged in a common
undertaking, on the same worksite, as the exposing employer
and is responsible for correcting a hazard. This usually occurs
where an employer is given the responsibility of installing
and/or maintaining particular safety/health equipment or
devices.

Step 2: Actions taken: The correcting employer must exercise
reasonable care in preventing and discovering violations and
meet its obligations of correcting the hazard.

Example 5: Subcontractor “C”, a carpentry contractor, is
hired to erect and maintain guardrails throughout a large, 15-
story project. Work is proceeding on all floors. Subcontractor
“C”, inspects all floors in the morning and again in the
afternoon each day. It also inspects areas where material is
delivered to the perimeter once the material vendor is
finished delivering material to that area. Other
subcontractors are required to report damaged/missing
guardrails to the general contractor, who forwards those
reports to Subcontractor “C”, who regularly repairs any
damaged guardrails immediately after finding them and
immediately after they are reported.

On this project, few instances of damaged guardrails have
occurred other than where material has been delivered.
Shortly after the afternoon inspection of the 6™ floor, workers
moving equipment accidentally damage a guardrail in one
area. No one tells Subcontractor C of the damage and
Subcontractor “C” has not seen it. A VOSH inspection occurs
at the beginning of the next day, prior to the morning
inspection of the 6% floor.

None of Subcontractor “C”'s own employees are exposed to
the hazard, but employees of other subcontractors are
exposed.
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Analysis

Step 1: Subcontractor “C” is a correcting employer since it is
responsible for erecting and maintaining fall protection
equipment.

Step 2: The steps Subcontractor “C” implemented to discover
and correct damaged guardrails were reasonable in light of
the amount of activity and size of the project. It exercised
reasonable care in preventing and discovering violations;
therefore, it is not citable for the damaged guardrail since it
could not reasonably have known of the violation.

(4) Controlling Employer

(a) VOSH Administrative Regulation Manual §260.F.2.
provides that citations can issue against a general
contractor as a controlling employer, as well as a
prime subcontractor in its role as a controlling
employer, when their own employees are not
exposed to the hazardous condition:

(2) General Contractor. Responsible, by contract
or through actual practice, for safety and
health conditions on the entire worksite, and
has the authority for ensuring that the
hazardous condition is corrected; or

(2) Prime _Subcontractor. Responsible, by
contractor through actual practice for safety
and health conditions for a specific area of
the worksite, or specific work practice, or
specific phase of a construction project, and
has the authority for ensuring that the
hazardous condition is corrected.

Step 1: Definition —

An employer who has general supervisory
authority over the worksite, including the
power to correct safety and health violations
itself or require others to correct them; or
who has responsibility, by contract or
through actual practice for safety and health
conditions for a specific area of the worksite,
or specific work practice, or specific phase of
a construction project, and has the authority
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for ensuring that the hazardous condition is
corrected. Control can be established by
contract or, in the absence of explicit
contractual provisions, by the exercise of
control in practice. Descriptions and
examples of different kinds of controlling
employers are given below.

Step 2: Actions Taken —

A general contractor controlling employer
must exercise reasonable care to prevent and
detect violations on the entire site. A prime
subcontractor controlling employer must
exercise reasonable care to prevent and
detect violations for the specific area, specific
work practice or specific phase of the project
for which it is responsible. The extent of the
measures that a controlling employer must
implement to satisfy this duty of reasonable
care is less than what is required of an
employer with respect to protecting its own
employees. In the case of a general
contractor controlling employer, this means
that it is not normally required to inspect for
hazards as frequently or to have the same
level of knowledge of the applicable
standards or of trade expertise as the
employer it has hired. In the case of a prime
subcontractor controlling employer, this
means that it is not normally required to
inspect for hazards as frequently as the
employer it has hired.

Factors Relating to Reasonable Care Standard Factors

that affect how frequently and closely a controlling
employer must inspect to meet its standard of
reasonable care include:

(1)
(2)

The scale of the project;

The nature and pace of the work, including
the frequency with which the number or
types of hazards change as the work
progresses;
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(c)

(d)

(3)

(4)

(5)

How much the controlling employer knows
both about the safety history and safety
practices of the employer it controls and
about that employer's level of expertise.

More frequent inspections are generally
needed if the controlling employer knows
that the other employer has a history of non-
compliance. Greater inspection frequency
may also be needed, especially at the
beginning of the project, if the controlling
employer had never before worked with this
other employer and does not know its
compliance history.

Less frequent inspections may be appropriate
where the controlling employer sees strong
indications that the other employer has
implemented effective safety and health
efforts. The most important indicator of an
effective safety and health effort by the other
employer is a consistently high level of
compliance. Other indicators include the use
of an effective, graduated system of
enforcement for non-compliance with safety
and health requirements coupled with
regular jobsite safety meetings and safety